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In the District Court of the Umited States for the 
District of Oregon. 
Eewieemenmered, hat on the 17 day ore pril, 1912, 
there was duly filed in the District Court of the 
United States for the District of Oregon, a Tran- 
script on Removal, in words and figures as fol- 


lows, to wit: 
[ Complaint. ] 


In the Circuit Court of the State of Oregon for the 
County of Multnomah. 


Takin MOORE, 
Piginatits, 
vo 
CIaION. BRIDGE. @ CONSTRUCTION COMie 
Pee ee cor poration, 
Detemadant. 


Plaintiff above named, for cause of action against 


the defendant above named, alleges: 


i 
That the defendant now is and was during all the 
times herein mentioned a corporation duly incorpor- 
ated, organized and existing under and by virtue of 
the laws of the State of Missouri, and as such was 
and is doing business in the State of Oregon with its 
principal office in the City of Portland, Multnomah 
County, in said State. 
We 
That during all the times herein mentioned, the 


said defendant was engaged in building a_ bridge 


Z The Union Bridge & Comstriction® Co, 


known as the Broadway Bridge, across the Willam- 
ette River in the City of Portland, in Multnomah 
County, Oregon, and the said plaintiff was employed 
by the said defendant to assist in the construction Of 
said bridge and was so employed during all the times 
hereinafter mentioned. 

ae 

That the said defendant, prior to the 2nd day 
October, 1911, had constricted, and at all the times 
herein mentioned had possession of and was in con- 
trol of, a staging at the east end of said bridge oingtie 
east bank of said river in said City, County amd Stamey 
to be used by the employees of this detendantvagma 
means of egress and ingress from and to the sam 
bridge and bank of the river, for the purpose of car- 
rying material from the land to the said bridge. 

lV. 

That the said staging was constructed by defendant 
out of planks which had been used for cement forms 
and were incrusted with a white mixture which com- 
pletely covered them and made them appear white 
to the eye of amy one passing over the sane game 
through one of said planks, during all of said times, 
there was a sharp nail protruding, with the sharp end 
up, which said nail was also covered with said white 
mixture (and was in such board when said staging 
was built,) which made it impossible for any one to 
see or detect it in passing over the said staging on ac- 
or detect it in passing over the said staging on ac- 
count of the fact that the said staging and said nail 


were of the same color. 
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NS 

Phat on omabout the 2nd day of October, 1911, the 
superintendent and foreman of the said defendant or- 
dered the said plaintiff, who was working on said 
bridge which was in the course of construction, to 
pass over the said staging and carry some lumber 
from the bank of the river to and upon said bridge; 
that pursuant to said order and while this plaintiff 
was obeying said order and was passing over the 
said staging for the purpose of carrying said lumber 
from said bank to said bridge, the said plaintiff 
stepped upon the said nail and it passed through the 
sole of his shoe on his left foot and penetrated his 
left foot, on account of which blood poison set in, 
in his said foot, and in order to save his life it be- 
came necessary to amputate his said foot and his 
said foot was amputated at the instep; that on ac- 
count of said nail penetrating his said foot, and on 
account of said blood poison and said amputation, 
said plaintiff suffered and will suffer great physical 
and mental pain and has been permanently injured 
and has been incapacitated from working and will 
be incapacitated from working in the future, to his 
damage in the sum of $35,000.00. 

WE 

That it was the duty of said defendant to furnish 
said plaintiff a safe place to work and to keep the same 
ina reasonably safe condition; also to carefully select 
and inspect and test all the wood or lumber used in 
the construction of said staging so as to detect anv 


detects, aiid also to wse every device, care amd pre- 
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caution which it was practicable to use for the pro- 
tection and safety of life and limb, limited only by the 
necessity for preserving the efficiency of said staging, 
and without regard to the additional cost of suitable 


material. 
Nae 

The plaintiff further alleges that the said aeqdem 
would not have happened if the defendant had fur- 
nished the plaintiff a safe place to work and kept the 
same in a reasonably safe condition, and had carefully 
selected, inspected and tested all the lumber used in 
the construction of said staging, and also if defendant 
had used every device, care and precaution which was 
practicable to use for the protection and safety of life 
and limb, which would not destroy the efficiency of 
said staging. 

WAUUE 

Plaintiff alleges that in causing the said injury to 
plaintiff's foot, and in causing blood poisoning, ampu- 
tation, suffering and damages as aforesaid, the de- 
fendant was then and there reckless, careless and neg- 
ligent in the following particulars, to-wit: that the 
said defendant then and there failed to furnish a safe 
place to work, in furnishing the said staging for plain- 
tiff to walk over, with a sharp nail protruding through 
the upper surface, which it was impossible to see when 
walking over said staging in the performance of his 
duties on account of the same being white and of the 
same color as said staging; also in failing to carefully 
select, inspect and test all the wood or lumber used in 


the construction of said staging so as to detect any 


vs. T. FI. Moore 5 


defects; and also in failing to use every device, care 
and precaution which it was practicable to use for the 
protection and safety of life and limb, limited only 
by the necessity for preserving the efficiency of said 
staging, and in not using suitable material and free 
from nails. 

{de. 

That on and before the 2nd day of October, 1911, 
the plaintiff was a strong, healthy, active man, 46 
years old, working as a common laborer and earning 
$3.00 per day, and had steady employment, and had 
a life expectancy of 23.81 years. That by reason of 
said injury and acts of negligence of said defendant, 
the plaintiff is injured for life and is deprived of his 
livelihood as herein stated. 

WHEREFORE, plaintifi demands judgment 
against the defendant for the sum of $35,000.00, and 
the costs and disbursements of this action. 

GILTINER © SEMEL 
Attorneys for Plaintiff. 


[Petition for Removal. | 


imine Circuit Court of the State of Oregon for tie 
County of Afultnomanh. 
Gebie wOO RE, 
Pilani ait, 
VS. 
CONG RIG E & CONSTRUCTION COM 


PANY, a corporation, 
Defendant. 


T@ the Honorable Circuit Court of the State of 
Oregon for Multnomah County. 


6 The Union Bridge & Construction Co. 


Your petitioner, the Union Bridge and Construc- 
tion Company, a corporation, organized and existing 
under and by virtue of the laws of the State of Mis- 
souri, respectfully shows to this Honorable Court, 
that it is the defendant in the above entitled action. 
That said action is of a civil nature and the matteram 
dispute in this action and cause exceeds the sum and 
value of Three thousand Dollars, exclusive of costs, 
to-wit: the sum of Thirty five thousand Dollars. 

That the controversy herein is between citizens, in- 
habitants and residents of different states. That the 
said T. H. Moore plaintifi above named, was atime 
time of the commencement of this action and ever 
since has been and still is a citizen, resident and inhab- 
itant of the State of Oregon, and your petitioner, the 
Union Bridge and Construction Company, was at the 
time of the commencement of said cause and action 
and ever since has been and still is a corporation or- 
ganized and existing under and by virtue of the laws 
of the State of Missouri and is not a citizen, resident 
or inhabitant Gimies>tancmet Orcoon: 

That your petitioner desires to remove this action 
before the trial thereot inte the District Court oie 
United States tor the Wistrict of Oregon, loldenien 
Portland, Multnomah County, Oregon, and your pe- 
titioner offers herewith good and sufficient bond and 
surety for its enterin@ imto said District Court on ie 
United States a copy of the record in this @ause ame 
action and for paying the costs that may be awarded 
baethe said District Court of the United States ii ana 
District Court shall hold or find that this action or 
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cause was wrongfully and improperly removed there- 
to and your petitioner herein prays that the said sur- 
ety and bond herein may be accepted and that the 
said action may be removed into the said District 
Gourmof the Whited Statesas aforesaid, pursuant to 
the statutes of the United States in such cases made 
and provided and that no further proceedings may be 
had herein in this Court and that your Honorable 
Court will make an order approving said bond and 
an order of removal of said action and to that end the 
defendant and your petitioner will ever pray. 
RAU CH aaeNiN, 
Attorneys ior Petitioner and Détendant. 


[Order of Removal. ] 


lithe Civeuit C owt of the Statc of Oregon for the 
County of Multnomah. 


Val, GON 3) 
iaebhater 
Vs. 
OVO BRIDGE We CONSTRUCTION COM- 
BAIN ea corporation, 

Deiendant, 
The defendant herein having within the time pro- 
vided by law filed its petition for the removal of this 
action to the District Court of the United States for 
the District of Oregon and having at the same time 
filed its bond in the sum of $500 with good and suf- 
HicleMisibery Pursuant to statute and conditioned ac- 
cording to law and notice to plaintiff of this applica- 
tion having been given and the defendant appearing 
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Dy its attorneys, Rach) cs senme 

NOW THEREFORE this Court does hereby ac- 
cept and approve said bond and finding the facts set 
forth in said petition to be true does hereby order and 
decree that this action and cause be and the same is 
hereby removed into the District Court of the United 
States for the District of Oregon and that all other 
or further proceedings of this action or cause in this 
Court be and the same are hereby stayed andi 
Clerk of this Court is hereby directed to tramenim 
forthwith to said District Court of the United States 
for the District of Oregon, a certified transcript ora 
the record herein. 

Dated March 281912: 

Jo P; KAVANAUGIE 
Judge of the above entitled Comme 


And afterwards, to wit, on the 22 day of April, 1912, 
there was duly filed in said Court, an Answer, in 


words and figures as follows, to wit: 
f Answer. | 


In the District Court of the United States for the 
District of Oregon. 


T. H. MOORE, 
Plaintiff, 


VS. 
UNION BRIDGE & CONSTRUCTION COmie 


PANY. ascorporauton, 
Defendant. 


Comes now the defendant and for answer to plain- 
tilf’s complaint on file herein admits, denies and al- 
leges as follows: 
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Ndmimts paracraph | of plamvtitis complaint and 
also paragraph 2 of said complaint but denies para- 
graphs 3, 4, 5, 6, and 7, and 8 and 9 of plaintiff's com- 
plaint and the whole thereof, except that defendant 
admits that plaintiff was in its employ on or about 
the 2nd day of October 1911. 

For a first, separate and further answer and de- 
fense to plaintiff's complaint defendant alleges: 

I, 

That on or about the 2nd day of Ostober 1911 and 
for a long time prior thereto plaintiff had been in its 
employ working on what is commonly known as the 
Broadway Bridge. That plaintiff was an experienced 
and capable employee and knew, understood and ap- 
preciated all the risk and danger of working in and 
about said bridge aforesaid, and at the time of the 
alleged accident and injuries complained of by plain- 
tiff in his said complaint, plaintiff assumed all the 
risk and danger of his employment. 

For a second, separate and further answer and de- 
fense to plaintiff's complaint defendant alleges: 

That on or about the 2nd day of October 1911 and 
for a long time prior thereto plaintiff had been work- 
ing for this defendant on what is commonly known as 
ties broadway bridee inthe City ot Partlamd, What 
working with and about plaintiff were numerous oth- 
er fellow servants and fellow employees of this plain- 
tiff. That if said accident and injuries were due to the 
carelessness or negligence of any one other than this 


plaintiff it was due to the carelessness and negligence 
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of said fellow servants and fellow employees of this 
plaintiff for which this defendant is not responsible. 


For a third separate and further answer and de- 
fense to plaintiff's complaint defendant alleges: 


ile 

That plaintiff was in its employ on the 2nd day of 
October 1911 and for a long time prior thereto had 
been in its employ and was a capable and competent 
workman and fully understood and appreciated all 
the risks and hazards of his employment. That said 
2nd day of October 1911 plaintiff while performing 
his duties carelessly and negligently and without pay- 
ing any heed or attention to what he was doing or 
where he was stepping and fully knowing that the 
lumber on which he was stepping had been part ofa 
concrete form and that same had nails in it, stepped 
on a certain plank which had a nail in it, and which 
plank was then and there lying on the river bank. 
That said accident and injuries resulted wholly from 
plaintiff's own carelessness and negligence and was 
not the result of the carelessness or negligence of this 
defendant and so far as this defendant is concerned 
said accident was wholly accidental, unavoidable and 
could not have been foreseen by the exercise of ordi- 


Mauey Calc. 


WHEREFORE defendant prays that the ‘come 
plaint on file herein be dismissed and that it have 
judgment for its costs and disbursements herein. 

RAUCH & SEA 
Attommeys for Detenaeain: 


as. 7. H, Moore El 


[Endorsed|> Filed April 227 1942. 
A. M. CANNON, 
Clerk U. S. District Court. 


And afterwards, to wit, on the 22 day of April, 1912, 
there was duly filed in said Court, a Reply in 
words and figures as follows, to wit: 


[ Reply. ] 


In the District Court of the United States for the 
District of Oregon. 


T. H. MOORE, 
Plaintiff, 
vs. 
BON Eh iRpeE “c CONSTRUCHIGRy COM- 
PAN We weorporation: 
Derendant, 


Comes now the plaintiff and for reply to the an- 
swer of the defendants on file herein denies each and 
every allegation contained therein and the whole 


thereof. 


Wherefore, plaintiff prays judgment as demanded 


in his complaint. 
GILT NER TSS yan 
Attormeysmoner amin. 


Peindorsed): Billed April 22, 19t2 
AD Me CANNON, 
Clerk USSs Picinict Court. 


12 The Union Bridge & Construction Co. 


And afterwards, to wit, on Wednesday, the 16 day 
of April, 1913, the same being the 39 Judicial day 
of the Regular March 1913 Term of said Court; 
Present: the Honorable CHAS. E. WILVER- 
TON, United States District Judge presiding, 
the following proceedings were had in said cause, 


hO-Wit: 


{ Judgment. | 


In the District Court of the United States for the 
District of Oregon. 


No. 5568. 
T. H. MOORE, 


\ 


UNION BRIDGE GON TMU CT LONE: 


This cause came on regularly at this time, pursu- 
ant to continuance; jury and attorneys for respective 
parties present as heretofore; whereupon the jury 
having agreed return into court their verdict as fol- 
lows: “We, the jury im the above entitled actiom 
find in favor of the plaintiff and against the defend- 
ant, and assess his damages in the sum of $9000.00. 
E. A. McPherson, Foreman.” 

Whereupon, it is Considered, Ordered and Ad- 
judged that the saideplamtiit T. H. Moore, have amd 
recover of and from the defendant Union Bridge and 
Construction Company the sum of Nine Thousand 
Dollars ($9000.00) together with his costs and dis- 
bursements taxed herein at $104.55 it is further or- 


dered that execution may issue herein. 


as. T. H. Mebove 1S 


[Bill of Exceptions. ] 


In the District Court of the United States for the 
District of Oregon. 
tae MOORE, 
lain itt, 
vs. 
UNION BRIDGE & CONSTRUCTION COM- 
PN Ya corporation, 
Defendant. 


BE IT REMEMBERED that the above entitled 
cause came on for hearing in the District Court of the 
Umired States for the District of Oregon on April 
iin, 1Ol3,,betere the Honorable CHAMPERS TE. 
WOLVERTON, District Judge, plaintiff appearing 
in person and by his attorney R. R. Giltner of Giltner 
« Sewall and defendant appearing by F. S. Senn its 
attorney and a jury having been duly impaneled, the 
following proceedings were had being all the proceed- 
ings had therein, and the following being all the tes- 
timony taken including the instructions of the Court 
and every and all matters and things pertaining to 
the trial of said case all of which is made a part of 
the record in this case and all of which is referred to 
hereby and made a part hereof. 

That after the introduction of all the testimony by 
both the plaintiff and the defendant the following mo- 
tion and proceedings were had: 

SiiwoereN: Nour Honor, at thistimen want to 
make a motion for a directed verdict, on the following 


grounds: 
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First, that there is not sufficient testimony or evi- 
dence of negligence to be submitted to the jury. 

Second, that the evidence shows that this was not a 
staging or a platform of any permanent nature, and 
the testimony shows that there were three or four or 
five planks thrown side by side—so Mr. Moore tes- 
tified; that they were not spiked nor nailed down; 
that they were two or three inches apart, and were 
lying there loose; that the planks were about twelve 
feet long, and that they were thrown on a log that 
projected out from the bank; that that testimony, 
vour Honor, does not make out an appliance or a place 
or sidewalk, or staging, or platform such as this com- 
pany would be responsible for. That was Mr. Moore's 
testimony, and was the only testimony in this ease 
as to what was there from his standpoint. Now your 
Honor, to say that, when you put two or three or 
four planks side by side—even admitting his testi- 
mony for the sake of the argument that that consti- 
tutes a staging or platform without being bolted down 
or spiked down, or nailed, and they were of that form 
lumber that was lying all around there—that that 
would constitute a staging, or platform or appliances 
that was furnished by the employer or the master, 1 
seems to me would be going a long way. Not only 
that, but if there is amy testimony here at all of wia 
did this, it was the work of fellow servants, if any- 
sody put that there, it was some men who simply 
threw the boards together there, and walked out and 
for the negligence of the fellow-servant the company 


would not be responsible. 
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Third. That it was one of those risks which he as- 
sumed, because at the time of the accident, your Hon- 
or, they were engaged in cleaning up, breaking down 
and taking away the debris, and they were cleaning 
that stuff up; and where men are engaged in cleaning 
up, and preparing, and breaking down, there is no 
law as to a provision of a safe place, and certainly 
there is no rule providing that safe scaffolding shall 
be used or made, because at that time they are en- 
gaged in the very work of tearing that down. And 
imenenmore, tie company had providedya flea ier 
him to go upon—a safe place, where they have always 


gone, where he could have gone, and where he is sup- 


posed to have gone—and whenever he took any other 
way, and was injured by his own negligence, the 
company was not responsible. 

Cee) Se alloverrtle the motion, 

Mivo PN Ne sSave an exception.” 

That after said motion was made and argued, the 
Cc iitrovermled thessame. An exceptionmias duly 
anderceularly allowed by the Court. 

Wiper atterwards, to-wit, on or about the 25th day 
of April, 1913, a motion for a new trial was made, 
which motion is in the following terms, to-wit: 

“Comes now the defendant in the above entitled 
CAticemmanmmoves tite Court for anew trial@ind tor an 
order setting aside the verdict and judgment in the 
above entitled cause on the following grounds, to-wit: 

First: Excessive damages appearing to have been 
Given under ihe influence of prejudice and passion. 


Pcconc: Miror in law oOcclrrine at tie trial and 
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excepted to by the party making this motion, and in 
support of said motion the defendant herein presents 
the testimony taken at the time of said trial, and the 
whole thereof, and presents its authorities and brief.” 

That said motion was duly argued and overruled, to 
which action of the Court, an exception was duly 
taken and allowed. 

That said bill of exceptions was duly prepared and 
submitted within the time allowed by the order of the 
Court, and is now signed, sealed and settled as and for 
the bill of exceptions in the above entitled cause and 
the same is hereby ordered to be a part of the record 
in said action. 

In Witness Whereof, I have hereunto set my team 
and seal this 4th day of June, 1913. 

CHAS. FE. WOLWERTORG 
Judge. 

C. H. WHEELER, a witness called on belies 
the plaintiff, being first duly sworn, testified as fol- 
lows: 

incerta mininiati om. 
Questions by Mr. GILTNER: 


Please state your name and occupation. 

A. C.H. Wheeler; physician and surgeon. At the 
present time I am Health @iticer for the City on Fame 
land. 

Q. Doctor, are you duly licensed to practice your 
profession in the State of Oregon? 

Ze lene 


©. How long have you been practisine iii 
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State of Oregon, Doctor? 

A. In the State of Oregon about 33 years—maybe 
a littl more, maybe less. I would have to look up 
records to find the exact date, but it is about that 
time. 

Q. Are you acquainted with the plaintiff, T. H. 
Moore? 

emres YSir. 

‘OQ. Were you acquainted with the Union Bridge 
& Construction Company, the defendant in this case? 

ue Yes) 

Q. State if you had any business relations with 
them during the time that they were constructing 
the piers in the Broadway Bridge. 

A. Yes, I was their surgeon to take care of the 
injured or sick connected with the bridge work or 
the coffer dam work or the excavating work—in fact, 
any employe of the Bridge Company. 

©. State if you, on or about the 2nd day of Octo- 
erie voreriteneabonuts, met the plamiin, 1) 
Moore. 

Puan Y es: 

Q. And state, now, what you found, if you exam- 
ined him, and what you found, and if you attended 
him for anything or any injury to his foot. 

A. About that date. Of course I do not know the 
dates at the present time from memory. Presumably 
that is the date. I first met Mr. Moore at the St. Vin- 
cent’s Hospital. He was sent out there by my as- 
sistant, Dr. Glenn Wheeler, after having examined 
him in his office. He sent him io the St. Vincent's 


18 The Union Bridge & Construction Co. 


Hospital. And I found him with a puncture wound 
in the sole of the foot, with the foot very much in- 
flamed; blisters and blood upon the top of the foot 
and on the bottom of the foot and upon the leg, show- 
ing the acute septic affection of the wound; andiimme 
infection of the wound was the result of the affection. 

Q. Doctor, I wish you would state to the jury now 
what you did to him, and how you attended to his 
foot, and the condition of the foot up to the time you 
operated on him. 

A. The infection was so acute, so active, that a 
surgical operation was impossible. It was not impos- 
sible, but the results would be disastrous if I had am- 
putated his foot at that time. I put it in what we call 
a hot bath—that was, I got a large vessel and filled 
it with water and in that water we had an antiseptic 
solution, and in this we put his leg and foot, down 
into it and up to his knee, and then covered the knee 
with the hot water and kept that hot for long periods 
of time. I think in this instance at one time he was 
there constantly for 24 hours without any cessation, 
in this bath. The idea, of course, was to arrest the 
septic affection, which seemed to be extending higher. 
And at that time it looked like a surgical operation 
would be necessary to save his life, and we would have 
to amputate the leg here. But I kept persisting with 
the hot baths and with the result that what we femme 
line of demarcation set up. That line of demarcation 
is simply this, that nature begins to amputate on her 
own account. That is, that portion of the foot would 
die, and then it would form a marked line here of dead 
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portion there which would be black, and the rest of 
the foot would become more healthy above. The in- 
fection disappeared from here, and this line of de- 
marcation was formed across the top of his foot; so 
when that began to form that way then I felt at ease. 
I should amputate it down here and save him as much 
foot as possible. The object of this was to save all the 
limb that you can. In this instance I amputated 
across here. The portion of his side foot here and the 
little toe was yet alive and healthy, so I saved that, 
brought that around and made a flap to save him this 
portion of the foot, and up through here and down 
there, so he could walk on the natural extremity of 
the foot; that is, the portion that was left. 

©. How long was it from the time you first saw 
him, Doctor, until you had performed the operation? 

A. J could not answer that exactly because I have 
not the dates; but it must have been probably three 
weeks, fully three weeks, | should say, from the time 
I first saw him until he got it in such condition that [ 
could amputate down lower. As he was getting bet- 
ter of course I kept trying for more foot, for more 
space, for more extent. And as it would get better 
here that would save me, it would get better so I could 
amputate here. Then it finally got to this point 
where I could amputate at this point and save him 
all the leg I possibly could. It must have been three 
weeks. 

Q. You did better than you thought you could 
under the circumstances, Doctor? 

Pe @ lee cs es, yes, KES. 
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‘QO. Now, I will ask you, Doctor, if he suffered any 


A. Oh, yes; excruciating pain. 

QO. What is that? 

A. Excruciating pain. The pain was very severe 
at the beginning, intensely severe. The man suffered 
necessarily from the swelling and congestion. 

QO. What in your opinion was the cause of this 
pain and swelling? 

A. It was the infection from the wound in the bot- 
tom of his foot. That wound apparently was a wound 
from the nail, a nail wound, a sharp punctured wound. 
It was a sharp, deep punctured wound. 

Q. Is that what you call blood poisoning? 

A. Yes, that is what we term blood poison—sep- 
tic, really it is septic infection localized to the leg. 
Blood poisoning generally is understood to mean a 
general infection of the whole system. In this in- 
stance it was—while the system sympathized with 
the amount of the infection here, the infection was 
localized to this one limb. The other portions of his 
body, of course, were exempt from any affection other 
than the general toxemic infection from this condi- 
tion. It was not so very great. 

O. How long did you treat him after that, Doctor? 

A. Well, he was under my observation as long as 
he was in the hospital. I would see him—of course, 
while he was in this condition I had to see him every 
day, sometimes twice a day. 

QO. After he came out from the hospital, then you 
looked after him? 
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A. No. After he came out from the hospital I 
have not had anything to do with his foot since then. 
And while he was in the hospital after the foot began 
to get well, then I didn’t see him so often, every two 
or three days, you know. It was not necessary—the 
nurses could take care of it. I would look at it occa- 
sionally as often as I thought it was necessary; or if 
they thought it was necessary they would call my at- 
tention to it. But that lasted over a long period of 
time. Now that time—of course I don’t know the 
length of time without consulting the hospital rec- 
ords. 

QO. What would be the reasonable value of your 
services in a case of that kind, Doctor? 

Mr. SENN: There is no claim here made for doc- 
tor’s services. 

Pir GILUNER: Isn't there a claim madein there 
for doctors? 

ie eNo, 1 thinkenot 

Mig. GILT NER: No, that is right. 

Cross Examination. 
‘Questions by Mr. SENN: 

He stayed in the hospital a good while longer than 
was necessary, didn’t he, Doctor? 

Miiied LENR: 1 object to that. Oljexeuse me. 

A. Well, he remained in the hospital longer than 
was necessary so far as the treatment was concerned. 
DOmatadsame treatment of the leo was comecumed. 

(Oo Y on Saved the heel of the feot, 17 Mimderstand 


vourcorrectly ? 
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ies. 

It was cut through the instep? 

Yes, about through the instep here. 

Then he has a good part of the foot left? 
He has this portion from here of thettegr 
Is that a good serviceable portion? 
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It is a serviceable portion, but not a good serv- 
~tceable portion. 

O. Notas good as the whole, of course not. They 
have artificial shoes now that they place on there, 
on an injury of that kind, Doctor? 

A. lam afraid that I did not leave him a foot that 
an artificial shoe could be fitted to. Tam afraid that 
would be impossible on account of the attachment. 
My conception of that was that he could have a steel 
shank put in here the whole length of the shoe tiem 
the heel down here and extend down on the sole, and 
give him spring from that in lieu of the spring that I 
have taken off by amputating this portion of his foot. 
But I don’t think he ever followed that out. And } 
don’t know whether it would be successful or not. 
And I don't believe you can put an artificial foot on 
there. Where we have an artificial foot we amputate 
here. And I thought of amputating there, and let 
him then put on an artificial foot. But I desired to 
save as much leg as possible, was my reason, figuring 
he could walk better on this stump than on an arti- 
fictaile, 

Q. After the accident did he make any statement 
to you as to how it happened? 

Mr. GILTNER: I object to that, if “he w@amig 
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please; not proper cross examination. 

COURT: WHAPis not cross Gxamination 

Mr. SENN: Well, then, we will recall him when 
Cliease cOmess Lhiat is all, Doctor, 

Excused. 

T. H. MOORE, called as a witness in his own be- 


half, being first duly sworn, testified as follows. 
Direct Examination. 
ine tions by Mr, GILINER: 


Please state your name, age, residence and occupa- 
tion. 

mo |. He Boore; age, 46; living. Portland; oc- 
cupation, laborer. 

Q. Are you the plaintiff in this action? 

AS Yes one 

©. State the condition of your health on and be- 
ionesiie 2ndedayeot October, 1911. 

A. My health was good. 

Q. Whom were you working for? 

A. Working for the Union Bridge & Construc- 
tion Company. 
The defendant in this action? 
Yes, sir. 
How much were you being paid a day? 
I was getting $3.00 a day. 
Were you having steady employment? 


Yes, sir. 


OO FO FIO rO 


I wish you would state, now, under whom you 
were working. Who was the superintendent over 


you? 
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A. Mr. Dawson was superintendent at the time. 

©. State if on or about that time you received 
any instructions from Mr. Dawson. 

eee did. 

©. State what they swene: 

A. Mr. Dawson instructed me to go over on the 
East pier with Mr. Chalfan. 

QO. Who was Mr. Chalfan? 

A. Mr. Chalfan was acting as foreman for the 
Union Bridge Company. He instructed me to go over 
to Mr. Chalfan on the East pier and help get those 
pipes out, which [| did. 

What position did Mr. Chalfan have over you? 
He was a foreman, acting as foreman over me. 
Did you take orders from him? 


Yes, sir. 


OPO >O 


Where were you when you received this in- 
struction ? 

A. I was right om the front part of the Albey 
Bros. docks, close to their office. 

‘QO. How did you get over there? How did you get 
over to the pier? 

A. From the office to the pier, we went over ina 
boat. They took us over in a boat. We was on the 
West side. 

©. I wish you would state if you ever had worked 
on this pier before this time. 

eNO Sit, 

©. I wish you would look at this model here and 
state who made that. 

A. Imade that model, and made it as near to rep- 
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resent the East pier of the Broadway Bridge as I 
possibly could. We were sent over there to take those 
pipes out. Those pipes, joints, probably 8 or, 10 feet 
long, they joint together, are bolted together, and 
this here coffer dam was filled more than level full 
with gravel. And we were shovelling this gravel 
away and getting down to where these pipes were 
jointed so as to get the taps and bolts out to take off 
this top joint. While we were working there that 
way shovelling up gravel out of there, some little 
water gathered in around the pipes. I was up here 
shovelling gravel back. Mr. Wylie was up here. 

OQ. Wylie who? 

A. Myr. Chalfan, the foreman. 

COO Re wicane tame Chalian? 

A. Yes, sir. I was standing here shovelling back. 
He says, “om, go across there and get some of those 
plank on the bank of the river and bring here and 
lay across here, and you won't need to get down in 
the water. You can reach down through and take 
the tap off and take the bolts off without getting into 
the water so much.” I went across here and got the 
plank and brought it back, and he showed me where 
to lay it right across that way. I started back to get 
the second plank and stepped off this coffer dam on 
this staging. I stepped on a wire nail, sharp wire 
nail. It penetrated through my shoe and into my 
foot. And I pulled my foot off that nail and turned it 
up this way to see if there was any blood came out, 
as it was hurting me, and my foot was, my shoe was 


covered with concrete. These boards had been used 
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in the concrete form and had lots of concrete on. 

QO. What was the color of the boards? 

A. They was a hght gray, such as concrete would 
make a board. 

Q. What was the color of the nail? 

A. Well, the nail would be about the same color. 
As I pulled my foot off the nail and stepped back on 
the coffer dam, I went right across it here and eld 
Mr. Wylie— 

QO. Mr. Wylre? 
A. Mr. Chalfan. 
‘QO. Call him by hhisdast nance. 

A. Allright. Mr. Chalfan was right here. I told 
him I had run a mara my foot. He says) Vew 
bad?” I says, “Very bad, the way it hurts me, ae 
says, “You better come up and go over to the ofimes 
and have something deme for it.” Right here Tee@e 
into the boat and went across on the West side to the 
Albers docks, and we got out of the boat there and 
went up on to the docks. 

©. Now, before you go any further, I desire to 
question you in regard to this model. I wish you 
would state the length of this coffer dam. 

A. Well, the length of the coffer dan 1 could 
tell you the exact length of it. It is between 60 and 70 
feet, the length of it this way. This way was some- 
thing like 30 feet across this way. 

OF cOifeet amide: 

A. No, 15 %eet wide atross this way, and some= 
thing like 60 feet this way. About 15 feet across this 
way, I presume. I have not got the exact— 
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(OE Now, I wish you would state what those nails 
represent that are in the model of the coffer dam. 

A. Those nails represents pipes that runs down 
through the pier down to the bottom in order to take 
out sticks, stones or anything that they could not 
blow out by the compressed air. With a bucket they 
brought it up through those pipes and we emptied it 
outside. 

QO. Now, I wish you would state about what was 
the diameter of those pipes. 

A. Well, I presume about 16 inches in diameter. 

Q. What was the condition of the piers at the time 
that you went over there, as to having any cement 
forms on them or not? 

A. Those were all stripped down. This was the 
lumber that was piled over here, had been the forms 
Gimtioce COlmem piers that came up here 

QO. About how high were these piers? 

pee Vicllecoiermme like lS tect, 1Stem2z0ieet, 1 
don't know the exact height of them. 

Ome State whetiteriltey were tle santessizesalilitine 
way up. 

A. No, sir. They were a little bit smaller at the 
top. They were larger at the bottom and ran kind 
of sloping towards the top. 

QO. Now, what composed this coffer-dam that we 
speak of here. Tell what composed that. 

AO Phaecotter-dam was made oueot timber 12x12 
placed right flat on one another and spiked together 
with drift pins—holes bored through and drifted to- 
ect iter 
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Q. I wish you would state if there was a float 
around there and where that float was located, and 
how it was connected, if-at all, up to this cotter dam 
Oruns pier. 

A. There was a float at the north end of the pier. 
It was used for men going from the East to the West 
side and the West to the East side in a boat, to get 
off here and go up to thayailroad, where we would 
go either way if we had work, North and South, both 
ways. This float was used for getting off—the men 
who were going off work and coming to work get 
in the boat and get out of the boat here and go up to 
the railroad. It was not connected with this pier at 
all whatever. It was at least from 4 to 6 feet from the 
North end of the prem 

©. What was the distance from the East plams 
of the coffer-dam to the bank of the river? 

A. Well, sometime like between 5 amd 7 icctaam 
would not say exactly because I didn't measure it. It 
was something near 5 or 7 feet between the coffer 
dam here and the bank, to the bank. 

Q. State, now, how this staging was built. 

A. Well, the staging was, the North end was 
braced on a piece of timber, with this lumber baelk 
here laid on the back end of it. I could not say wheth- 
er it was projecting out of the bank or not; but I know 
there was a piece of timber under there, and at the 
south end there was some gravel in there and some 
stones filled in that those boards was placed on. 
There might have been a board underneath the stag- 
ing on top of those stones—I could not say as to that. 
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I did not see that. 

O. State how far below the top of the coffer dam 
the staging was. 

A. Something like about 8 or 10 inches. 

©. Then in stepping from the coffer-dam on to 
the staging you had to step down about 8 or 10 
inches? 

A. Yes, sir, something just like a step. You step 
right down on to the staging. 

COURT: DoI understand the staging ran square 
up to the coffer-dam? 

PY NOt up against it. 

COURT: What was the space between? 


A. Well, something like a foot—a foot and a half. 


‘O. Now, what was the stage of the water there 
at that time? 

A. The water was very low at that time. It was 
very low water at that time. 

Ope owencaredidsit come to the topierahe top 
part of the frame of the coffer-dam on the West side 
of the coffer-dam where you got into the boat? 

Pe Vell, abot Stuinches, | presume, to the top oi 
the coffer-dam. 

QO. What was the size of these boards that com- 
posed the coffer-dam which ran lengthways, length- 
ways of the coffer-dam ? 

A. Which boards do you mean? 

O® \Wellthese boards up here. Camiyonsee or 
not? I mean these boards that composed the sides 
of the coffer-dam here, running North and South. 

Pee Vellstlis was 1212 stuit, 12812, These 
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were all—the coffer-dam was all made of 12x12 tim- 
ber, up until it came here, and from here on up it was 
made of 2 inch stuff, 2x8 or 2x6. 

Q. State whether there was any flat, any boat or 
scow on the West side of the coffer-dam at that time. 

A. There was not that morning when I was there. 

QO. Now, I wish you would state about how far 
from the edge of the river, the water, it was to where 
these cement planks were piled up on the bank of the 
Ter. 

A. Well, from the edge of the staging to the bank 
of the river to where the plank was piled was not over 
a foot and a half or two feet from the bank of the 
river. 

©. Now, Mr. Moore, I wish you would tell the 
jury or give them an idea as to how the bank from 
the railroad traek sloped down to the bank cf @ie 
river, to the watensrcdac 

A. Well, thesbank along there is quitessteepaaee 
ran down quite steep. Of course it was not as smooth 
as this is. It was quite steep, ran down here, aud 
there was a little offset here right down next to the 
water, probably a foot and a half or two feet—ran 
kind of back that way. It was quite steep. A man 
could not walk up that bank. It was so steep he could 
not walk up it. Of course he might crawl along the 
side. To go straight up it was so steep a man could 
not walk up. 

‘DO. That is the reason, I suppose, those steps were 
hiademitere? 

A. Yes, sir. That 1s the reason those steps were 
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put there. 

Q. Now, state in going—when Mr. Calfan ordered 
you to go after those boards—where you went. 

A. I went across this staging to this board pile 
right here. 

©. When you stepped off the staging were there 
any loose boards in front of you? 

A. Not between me and the pile of boards, no, sir. 

COURT: Were the boards piled on the staging or 
on the bank? 

Ppeeeeiledtightwon the edee of the bankj right on 
the edge of the bank. 

Ome \Veremmere any loose boards theres 

Pero, Siz 

Mr. GILTNER: If the Court please, I would like 
to introduce this in evidence. 

COURT: Any objection, Mr. Senn? 

Mr. SENN: We have no objection for purposes 
of illustration. 

Marked “Plaintiff's Exhibit A.” 

©. About what was the depth of the water be- 
tween the coffer-dam and the East form that made 
the coffer-dam and the bank of the river? About 
what was the depth of water there underneath this 
staging, about? 

PomeVeliethat varied. It was not very deep: it had 
been filled up in places so that it probably was not 
over a foot deep in places: some places two feet deep, 
but it was not deep at any place on the East side of 
the pier at that time. The water was low and there 
was no deep water on the East side of the pier. 
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Q. Was there any other way or any means of go- 
ing from this coffer-dam on to the bank of the river at 
that time? 

AA. No, sit. 

©. Where were the men working that went over 
with your 

A. They were shoveling gravel out from around 
the pipe. 

Q. Were any oi themron the bank of the river? 

A. I think not; not that I remember of. 

QO. Were they removing any cement forms at that 
time from any part of the coffer-dam or from these 
piers? 

EXa  INOy Silk 

QO. Was anybody working on the pier itself, the 
cement pier that went up? 

A. ‘There was one man working up there, a fin- 
isher, a concrete finisher. He was working there that 
morning. 

QO. Now, Mr. Moore, I wish you would state to the 
jury what transpired after you got in the boat and 
went to the office. Don’t state what anybody said, 
because you cannot state that; but what took place. 

A. After I got in the boat and went to the office? 

Omi cs. 

A. Why, I got in the boat and went over on the 
West side of the river, and I got out of the boatand 
went up through the docks to the office. The office 
was in the front part of the docks. But before I got 
quite to the office, Mr. Alexander and Mr. Mordatnt 


came out of the office. 
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Mr. Alexander and who? 

Mr. Mordaunt. 

Is this the gentleman here? 

That is Mr. Alexander. And I was limping 
up through there, walking lame. I suppose they 
asked me what was the matter. I told them I had run 
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a tai! in mysoot. 

Objected to. 

‘O. Who was Mr. Alexander? 

A. Mr. Alexander was one of the office men. I 
don’t know what part he performed in the office, but 
he was one of the office men. 

Q. Well, you don’t need to state what was said. 
He objects to that. State what took place, what was 
done there. 

A. Well, they asked me what was the matter, and 
I told them I had run a nail in my foot, and they says, 
Mordaunt says, “Sit down and take off your shoe,” 
aud he says, “I have got some turpentine here in the 
office. We will put some turpentine on it. That will 
be good for it.” He turned around to go in the of- 
fice to get the turpentine, and I sat down on a piece 
of timber there and took my shoe off. He came out, 
andeas he waseputting some turpentine om tosit he, 
Mr. Dawson, the superintendent, came in the front 
door of the docks. And he says, “Tom what is the 
metiters Andelitsays, “I stepped on ate over on 
the staging over there.” 

Mr. SENN: Your Honor, we object to that con- 
versation, 

Mr. GILTNER: Mr. Dawson as superintend- 
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ent—virtually it is the corporation. 

COURT: What he would tell the superintendent 
is not any better than what he would tell the jury. 

Q. Don't state what Mr. Dawson said; but what 
did you do? 

A. Well, I went to Dr. Wheeler’s office. T)vaema 
in Dr. Wheeler's office, and I met a young lady, and 
I asked her if Dr. Wheeler was in, and she says he 
was not in at the time, but would be in in a few min- 
utes. I sat down there a few minutes, and she went 
out and came in and she says, “Come over in the other 
office, Dr. Wheeler is im” I went over in angumes 
office, and | met young Dr. Wheeler and he asked@imre 
what was the trouble. I told him [ had run a nail in 
my foot. And he examined it and got a tub of hot wa- 
ter and put some medicine into it and told me to put 
my foot into that. I held my foot into that for prob- 
ably an hour, and it was paining me and hurting me 
so that I could not stand it, and I told him that I could 
not stand it there; and he says, “It is the best I can do, 
unless you can put into the wash stand or wash bowl,” 
that they have in the corner of the room. And item 
him | could do anything that would stop the pain. It 
was paining me so that I could not stand it. And I 
got up and put my foot into that, and I sat there for 
probably half an hour or more. And then he told me 
to go down to my room, that he would be down just 
in a few minutes. I went down to my room, and it 
was not but a few minutes until he came down. He 
looked at my foot and says, “You will have to go to 
the hospital.” I says, “It does not make any differ- 
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ence where I have to go. I would like to get that pain 
stopped, because I certainly can’t stand it long, the 
way it is hurting me.” And he sent me to the hos- 
pital’ Theyatookecare- of it up there that night, put 
on hot dressings. The next morning old Dr. Whecler 
caine and examined it. 

©. The gentleman that testified here? 

A. Yes, sir. And he told me that I would have to 
getup. Iwasin bed. He told me I would have to get 
up and put my foot in a tub of hot water, which I did. 

OOK Ist necessary to vo Oventharaoame 
Dim Wireeler explained that. 

Mr. GILTNER: I would like to have the jury— 
there is some little details. 

COURT: He can testify about the pain and sui- 
fering, but to go through that in detail— 

we CIEE The Doctor did nomeiare low 
long and what he did, and the minutiae about it. He 
remembers that more. 

A. Well, I sat with my foot in hot water almost 
continuously day and night for three weeks. The 
swelling had got clean above my knee. They held a 
consultation among six or seven doctors, and was 
going to take my leg off above the knee. I told them, 
no, I didn’t want them to do that. So we kept keep- 
ing it in hot water till I finally got it drawed down, 
right down, and settled in the front part of my foot, 
andetormedea limeacross there; and thetiront part of 
my foot turned black. And so I persisted in waiting 
a day or two longer if I could draw more of it out. 
And Dr. Wheeler says, “Well, that is taking great 
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chances. If that poison should ever circulate back 
through your blood or go back into vour system it 
would kill you.” “Well,” I says, “We will wait a day 
or two anyhow, and I will try to draw some more of it 
out.” And I think we waited two days. I kept it in 
hot water, and the front part of my foot had begun to 
decay. My toe nails had fallen off. My toes had be- 
gun to decay, all except the little toe. The littiemmar 
stayed alive. So I gave my consent then to take it off. 
He took the little toe, it was alive, out, and peeled that 
back, as he told me later on. Of course I didn't know 
then, and took my foot off then, and then wrapped 
this skin right around here, and sewed across there, 
which leaves a very tender place. It is very tender in 
here yet. And it is taken off so far back—I have got 
considerable dressing on there now. But it is taken 
off more than straight back. It is in that kind of 
form. It don*t*beméfitminie much toewalk on WAGteE 
the amputation, he ordered me to put that foot in hot 
water. I put that foot in hot water—raw stub—right 
in a tub of hot water for four hours each day for a 
week after the amputation. I suffered from the loss 
af sleep, and from the suffering and the pain from 
that blood poisoning, from that foot, caused my hair 
to turn gray, turn white. And it was for four months 
that I suffered very severely. After it began to ieal 
and get better, why of course I did not suffer so much. 
And I was there a yearand three months, and“there 
was times that it would heal up and look as though 
it was getting all right, and then it would break open 
again; probably it would take a week or so to heal it 
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up again. Kept on that way for quite a while. Finally 
it healed up, and was all healed up now. But it is 
very tender, very sore yet. I can’t stand to walk on it 
tonamy exteme Or course I cat wallearound a little 
on it. It bothers me considerable. 

@ Stare, Mi Moore, what effecemimiiadwon you ; 
whether you could use it in performing your duties, 
your labor, whether you are able to. 

A. Well, | wasa carpenter by trade. I have work- 
ed at the trade considerable; and any man would 
know how much it would hinder a man from doing 
that kind of,work. I don’t think a man would be able 
to do scarcely any of that kind of work. 

OQ. How long did you stay in the hospital, did you 
remain in the hospital, and were compelled to stay in 
the hospital on account of that foot? 

A. Well, I was there a year and three months, 15 
months all told. Probably [ could have went out a 
month or three or four weeks earlier than I did. But 
I was not able to do anything, was not able to sup- 
port myself. I was not able to do anything or work 
of any kind on the foot. 

©. Are you able to do any work now? 

A. Ihave not been, no, sir. 

‘QO. State what effect, if any, it has upon your foot 
when you walk; if you notice any effect on it in the 
evening or walking. 

A. Oh, if I walk to any extent, 1£ I walk any 
amount during the day it gets very sore. It gets very 
sore, it hurts me in the evening. 

Q. Does it swell any? 
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A. It swells some after walking on it. 
Cross Examination. 
Ouestions by Mr. SENN: 


How long had you worked for the Union Bridge 
Company, Mr. Moore? 

A. Between six and seven months. 

QM. On the Broadway Bridge down there, on the 
various places? 

A. Yes, sir. 

QO. What kind of work were you doing? Common 
labor work? 

A. Common labor work, yes, sir. 

©. And prior to that time, what kind of work did 
you do? 

A. I worked on the Balfour-Guthrie’s mill build- 
ing—the Balfour-Guthrie’s mill. 

QO. Now, this little staging that you speak of, how 
long were these pieces here, referring to the stages? 

A. Well, they vary. Those planks were from—l 
would say from 12 to 14 feet long; from 10 to 14 feet. 

(). And how many were side by side? 

A. Well, four or five—I don’t know. I didn’t 
count them particularly. 
Were they spiked down? 
No, sir, they was not. 
They were laid there? 
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They were just throwed down there for the 
purpose of using them. 

QO. Just laid down there loose? 

A. Temporary staging—that is all it was for. 
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Q. They were not fastened on either end, so far as 
you know? 

x «No, singe No, sir, they wacemot. 

O. They had just been laid down there, and they 
had just come off these forms? 

A. They had been taken off. I don’t know when 
they was taken off those forms. 

QO. Now, you say that between the coffer-dam and 
the bank there were some places in there where it was 
practically ground all the way, wasn’t it? 

A. No, sir, there wasn’t ground—water. 

‘QO. Do you say there was water in all the places? 

A. Water all through the coffer-dam. 
©. You say there were some dredgings had been 
thrown up here in between the coffer-dam, and gravel 
that came out of here and was thrown in here? 

A. I didn’t say there was any taken out of these 
and thrown in here, no, sir. 

©. Was thereany in there? 

A. There was ground in further than in other 
places, like the bank of the river, it varied along. 

OO} Yom spoke of a log coming out heres Did it 
come clear from the bank to the coffer-dam? 

ieeeiwo, sStemir diam: teach to the colicmdan: by 
A toot and auaiecucl a matter. 

©. Those planks were thrown on this log? 

A. Yes, the north end of those plank lay on that 
Pier, 

QO. And this staging was about how far from the 
coffer-dam ? 

A. I presume about a foot and a half. 
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©. And how far was it from the bank of the river 
on the other side? 

A. Well, the water was very shallow there at the 
bank—it was probably two feet. 

‘QO. Then you would step from the coffer-dam on- 
to these loose planks that were thrown across the log? 
Yes, sil. 

And walk across four or five, you say? 
Vea, Sie. 
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And then you would step a distance of two feet 
onto the bank? 

A. It would probably be two feet. I don’t know 
exactly. 

QO. There would be water between the staging and 
the bank a little. 

A. The plank were not erected close topethemaen 
anything. They were probably two or three inches 
apart—something like that. They wasn’t placed up 
close together. 

QO. Were they im pertect hive or scattered around 

A, Olitvyes, they wasum periect line 

©. But they were not spiked down, or nailed 
down, or anything of that kind? 

No, sir, they wasn’t spiked down. 

You don't know how they got there? 

No, sir. 

Now, the staging was built along sideways? 
ites asi: 

As is shown here? 

Nees, (sine 
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It was not thrawn from the coffer-dam to the 
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bank? 

Peet, sit, becatse those plank was inom 12 to 14 
foot long. That bank was so close here that to lay 
plank this way they would run away over on the cof- 
fer-dam here. 

QO. You said there was a pile of lumber on the 
bank here? 

Ate Nes sit: 

©. How many? How much of a pile was that? 

Pei, quite a pile. I doit know “itoweemitch: 
There was quite a pile of it there. 

Ow Piledton twetside of the bank? 

A. Piled against the bank, yes, sir. 

©. It was piled from the bottom up? 

| eee eS ot 

‘OQ. How many sticks do you suppose there were 
there? 100 or 200? 

“wee Yes, stippose there were a hundred or aihun- 
dred and fifty. 

©. And they were piled up alongside the bank? 

A. They was piled right up from the bank, yes, 
sir. 

©. Now, these planks were of various lengths, 
were they not? 

wee es steel think they was. 

©. They would run from what length? 

A. Well, I don't know. There may have been 
some as low as ten feet; but I will say from 12 to 14 
feeb, probably some 16, 

©. It depends on where they would come off here? 

A. Yes. They run sloping up towards the top. 
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The plank would be shorter up there a good deal than 
it would be at the bottom. 
Q. After you got the nail in your foot, didn’t you 
go over here on the bank? 
No, sir. 
And sit down and take your shoe off? 
No, sir. 
You are sure thatyou stepped riglit. ever men 


CPO> 


onto the coffer-dam and took a boat? 

A. Right back over here to where Mr. Chalfan 
was, and took a boat from there to the West side. 

Q. Isn't it a fact, Mr. Moore, that you sat down 
on the bank here, and took your shoe off there? 

ING, site 

QO. You never went on the bank at all? 

A. Wo, sir; net aiter] runethe:nailin myiioogl 
didn’t. 

Q. Did you have—you didn't have a plank at that 
time? 

A. No, sir. 

QO. And the first time you took your shoe off was 
over at the office? 

A. Was over on the docks. 

Q. That is across the river, on the Wést sider 

A. Across the river on the West side, yes, sir. 

‘O. And aftersyoutmamitiremail m it you newer wems 
om the bankewit allt 

A. No, sir. 

Examination bw the Court. 
QO. Do you know when that staging was built? 
AS 


NOx) Sit: 
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Q. Do you know what it was built for? 

A. it was built to carry that lumber from the cof- 
fer-dam to the bank. 

©. You don’t know who built it? 

Ew No, site 

Mi Gish Re: Mr. Piltz testifieditamenat. 

Mr. SENN: No, he didn't testify to it. 

Pie iE iN Regt think he did. 

Cross-examination continued. 

O. Now, you say these planks here, there were 
about four or five—how wide were they? 

A. Well, they were 2x6 or 2x8. I wouldn’t say 
positively which. 
2x6 and 2x8? 
2x6 or 2x8. 
That is, they were six or eight inches wide? 
Inches wide, yes, sir. 
And they were just laid side by side? 
Yes, sir. 
Loose on these poles? 
Y Comsir. 


OPO PIO FO PO 


This is the first time you had ever been there, 
was it not? 

A. The first time I had ever worked down there, 
yes. 

©. You don’t know what that was built for, do 
you? You didn't see it built? 

A. I didn't see it built, but it couldn't be used for 
anything else. 

Q. You just saw the boards lying loose there, one 
ena om the log? 
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A. It was put in there as a staging to go from the 
pier to the bank. 

©. Now, Mr. Moore, wasnt it a fact thamumew: 
was a float on the north end, where the men would 
walk back and forth? 

A. There was a float at the north end, but not 
connected with this pier. Nor vou couldn't get from 
this float to this pier without making a staging from 
the pier to the float. 

QO. Well, now, wasn't it right up against the pier, 
and the men would walk right off the float onto the 
coffer-dain ? 

A. *No, sir; itewes not. 

O. What%was the float anchored ter 

A. It was anchored to the bank of the river. I 
don’t know what it was anchored to, but one end of it 
was tied to the bank of the river. 

One end was on the bank? 

nes: 

And wasn't the other side up against it? 
The other end floated out on the river loose. 
Floated out loose? 

Yes, sir. 


SPIO FO PO 


Did you have to go across a plank to get onto 
Eilewt oats 

A. If you got onto the float at all vou would have 
to. You couldn't get onto the float as it was. 

©. This float would take a couple of feet ofmgaren 
wouldn't it? 

e tlomers tliat 

Q. This float would take a couple of feet of water 
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to tloat it? 

Eee GS. 

Q. And it would be from the bank probably three 
or four feet, wouldn’t it? 

Pee NO. Iiievend of it was right Woeacaimst tlre 
bank, right at the foot of the stairs; right to the foot 
of the steps. The end of it was connected right with 
the steps, and projected out into the river. 

‘O. How wide was this float ? 

A. Something like three—three and a half feet 
wide. 

Q. Now, you say that at this time you were going 
to take some pipes out? 

Ae Yessir 

(Orme Veremenesempipes buried in ittemmGamdleand 
gravel? 

A. They were covered up where they were joint- 
ed. They wasn't buried. They stuck up through. 

QO. How heavy were they? 

A. Oh, they were pretty heavy. I don't know how 
Weavy they were. 

©. Wery heavy pipes, were they not? 

Eee Ouite heavy pipes, yes, sit. 

©. And you would take them out with a derrick, 
wouldn't you? 

A. Well, we hadn't taken any out when I left 
there. When I got hurt we hadn’t taken any out. 

©. You were loosening them, and that is what you 
huemessent over there for! 

A. We were shoveling gravel over. We hadn't 
loosened any. We hadn't taken a tap nor a bolt out 
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at the time I got hurt. We hadn't got down to them 
yet. Hadn't got it cleaned away. 

©. But your intention was, after you had them 
loosened, to hook on with a derrick and hoist them 
out? 

A. I didn't know whether they intended to hoist 
them onto a derrick or throw them down on the cof- 
fer-dam. There was plenty of room forthem. There 
was no derrick there amemar tine, 

QO. Wasn't there a scow back of the pier, out into 
the river? 

A. *Norsir. 

QO. Well, now, Mr. Moore, you said that after you 
stepped on the nail on the staging you stepped back 
onto this coffer-dam ? 

A. Yes, sir. 

Q. And you didn't go to the bank? 

A. No, sir ididie 

Q. Well, you stepped from the coffer-dam onto 
the float then, didn’t you? 

No, sir. 

Well, how did you get onto the float? 

I wasn't onto the float. 

Did you take the beat from the catter-daim 
ici: 

Or from the float? 

From the coffer-dam. 

Where was the boat at that time? Wasn't it 
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aicached rich@ to the floam 
A. No, sir, it wasn't attached to the tloar mone 
don't know just where the boat was at that time. 
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iO® Isnt it a iaet that they always had tite little 
skiff or boat attached right alongside the float, and 
the men would step from the coffer-dam onto the 
float and intemtlie boat ? 

A. No, sir, not always. 

Mr. GILTNER: I would like to ask him one ques- 
tion, so as to get it clear. How long had you worked 
there before the accident happened? 

A. I presume about an hour and a half; near that 
ies 

QO. Now, how wide was this little—these loose 
boards that were lying on this log, altogether? 

A. Well, something hke three and a half feet— 
three feet, or something like that. I don't know. 

QO. You say there were four or five of them, and 
they varied from six to eight inches wide? 

A. Probably they were eight-inch stuff, or six- 
inch stuff—I don’t know which. But they were not 
laying close together. There was probably two or 
three inches space between them. 

©. And from this plank to the river was about 
two feet, to the edge of the river? 

A. Something like that. It wasn’t—I don't know 
exactly—probably a foot and a half or two feet. 

QO. And you say all this lumber that was piled 
there on the bank, to the number of about 100 to 150 
pieces? 

A. Something like that, yes, sir. 

Isveused. 

Adjourned until Monday morning at 10 o'clock. 

eee O13. 10a: 11. 
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T. H. MOORE resumes the stand. 
Direct Examination Continued. 

Mr. GILTNER: If the Court please, on Satti@ay 
when counsel concluded his cross examination of this 
witness I intended to ask the Court for leave to ask 
him one question on direct examination which I over- 
looked. And that was in regard to the shoe and the 
condition of his shoe, that I overlooked in the direct 
examination; what became of that shoe? 

COURT: Very well, you may ask the questiom 

Mr. SENN: We are making no claim about the 
shoe, your honor. 

Mr. GILTNER: I want the jury to know about 
it; [ am asking— 

COURT: Wersaevell, 

Mr. SENN: Nonipyection: 

QO. Mr. Moore, will you please state to the jury 
what kind of shoes you wore on the day on which this 
accident happened; you ran the nail through the shoe? 

A. [hada reasonably good pair of working shoes 
on that I wore probably four or five weeks. 

‘QO. How thick were the soles? 

A. Well, good ordinary soles—good as there is on 
an ordinary working shoe. 

©. And the nail that projected through the plank 
projected through about what distance? 

A. About anaieheameewhali. 

©. What became of that shoe, those shoes? 

A. After 1 was sent to the hospital andshad tinny 
foot amputated, my partner that was rooming with 


me put my shoes on and wore them out. 


ie} 
A. 
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What was his name? 
A. RO Miller. 


Mir GILTNER: That is all. 

Plaintiff rests. 

THOMAS HUGHES HOLMES, a witness called 
on behalf of the defendant, being first duly sworn, tes- 


tified as follows: 


Direct Examination. 


Questions by Mr. SENN: 


Where do you live, Mr. Holmes? 


- 


O>O>O>O> 


My residence in Portland, do you mean? 

Ves: 

369 Williams Avenue. 

And how long have you lived in Portland? 

| first resaded there in fune of 1971, 

What is your business? 

Civil cngineer. 

And how long have you been engaged in that 


business? 


210 P10 > 


Buycdkse 

And at what points? 

Different points throughout the United States. 
And on what bridges? 

Well, various bridges; quite a long list of them 


if I name them. 


QO. 
aN 


Just mention a few. 
Well, the Thebes bridge, that is at Thebes, II- 


linois, across the Mississippi River; Red River bridge 
in Arkansas, and Trinity River bridge in Texas, and 


Hawthorn bridge, Chicago. 
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©. Are youa graduate of any school? 
A. No, J am not a graduate. 

QO. Whom were you associated with on the Broad- 
way Bridge? 

A. Ralph Modjeski. 

‘QO. Who is Ralph Modjeski? 

A. He is a consulting civil engineer of Chicago; 
bridge builder. 

©. Is he the man who designed this bridge? 
lalie 18% 
In whose employ are you? 
Ralph Modjeski’s. 
But in whose employ is Ralph Modjeski? 

A. He was employed as consulting engineer by 
the City of Powe 

Q. In building the Broadway bridge? 

A. In building the Broadway Bridge. 

Q. What are your duties on this bridge? 

A. Well, they are various—the inspection of ma- 


A 
O. 
A 
0 


terials and workmanship, and giving of all lines and 
grades for the comstimetion of the bridge) andiprae 
tically seeing that the bridge is built according to 
plans and specifications. 

©. You then have practically the active supervis- 
ion of the building, haven't you? 

Eeeelohave. 

‘Q. Mr. Modjeski, I understand, is in Chicago? 

emus. 

Q. Were you working on this bridge on the 2nd 
Cavers ctoper,. Wo ile 

A. Iwas. 
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OQ. How many piers were in process of construc- 
tion at that time, do you know? 

A. To the best of my knowledge, I believe piers 
Zand 3, and pi@wsy5;.6 andi/7. 

COURT: How were they numbered, from which 
Side or tle Giver 

A. Beginning on the West side, they were num- 
bered from one to seven. 

©. Did you make any drawing, Mr. Holmes, as to 
pier 7, the place where Mr. Moore was injured, as to 
the shore line and the height of the water, on or about 
October 2, 1911? 

A Ialich 

Q. I willask you to look at this drawing and state 
whether this is the drawing you made. 

A. That is the drawing I made, yes, sir. 

©. IJ wish you would just step before the jury. Is 
tiiceal acctivatewdnawing of the conditions at that 
timer 

Ewe litte is A@eurate, yes. 

Q. I wish you would step before the jury, Mr. 
Holmes, and explain. 

A. The drawing was made— 

Mr. GILTNER: Just a moment. I would ike to 
ask him some questions. 

COWRA ery well: 

Cross Examination. 

When did you make this? 

lus drawing was made about a week ago. 


What did you make it from? 


PIO PO 


Made it from records which we have in our 
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office, and water records which I got from the Gov- 
ernment Station here in Portland to verify my own 
records. 

©. Who made the original records? 

A. The original records were kept— 

©. Who made the original record? 

A. I don't understand just what you mean. The 


original 


OQ. Who made the original record from which you 
took this? 

A. It was made by Mr. Weidemann, myself and 
various other men employed in the construction of 
the bridge in the engineering department. 

QO. What parrot im did yonmiaker 

A. The records of sinking, the height of the water 
at that time, various records; the condition of the 
work as it progressed. 

Direct Examination Continued. 

©. Now, Mr. Holmes, probably if you could stand 
and face the jury; so these gentlemen dow @liere 
could see it— 

A. The drawing was made in three different views 
to show more plainly the conditions all the way along 
tinemiier: 

QO. Now, referring to this ime, which 1 will mam 
with “A’’—what does that represent? 

A. That represents the shore line of the stage of 
the water that it was om@ectober 2, 1911. 

©. And the letters *B” and “C’—what do those 
represent ? 


A. The intersectians af the center line af the 
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bridge and the—or rather the center line of braces 
and the center line of piers, which would be the cen- 
ter line of pedestals on which the bridge was sup- 


ported. 
Q. And the letter “D”—what does it represent? 
A. That represents the center line of bridge? 
Q. That is the coffer-dam? 
A. Yes, which is also the center line of the cof- 


fer-dam. 

Q. And the letter “E’”—what does that represent? 

AW That is the float, which was used at that time 
as a landing. 

Q. Now, Mr. Holmes, I want you to explain the 
distances, and the manner of the construction and 
everything to the jury so that they will understand 
it; and probably if you could step there— 

A. This plan shows a view of the caisson or cor- 
fer-dam as some people call it, and the concrete pedes- 
tals, looking down from the point directly over it. 

Q. Now, what is the distance along here? How 
long is this? 

Eee liercotter-dam is 6S feet in that direction, tat 
is North and South. 

Ome tia thelnve marked “D” 1s GSieer? 

A. Yes, sir. The coffer-dam is 20 feet in the other 
direction. 

Q. 20 feet that way. I will mark that with an 
“ae WinateiseZzOteet ° 

Eee iirc, 20) feet. 

©. So the coffer dam is 68 by 20 feet? 

Poo nye 0 fect. 
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©. Is that the casing that incloses the? piemay 
A. Yes. That is outside measurements of )ehe 
foundation. 
O. Now, what are the dimensions of these piers 
“Tokmanae CP 
A. Those are—those pedestals are 14 feet and 9 
inches, about. 
Square? 
At the base, "Aves, sit, they are square 
And do themm@taper a tintles 
There ts batter tothem. They taper, yes, sim 


iO FIO FO 


Now, this space in here, on October 2nd, which 
I will mark with a “G''—what was that on that day, 
according to the Government records and your rec- 
ords? 

A. That is allfandMdiseland in there: 

©. Was this dry land in here? 

A. It was also dry land, extending over the tep 
of the caisson. 

QO. What is this bere that you have markedijcea 
float? What was the purpose of that float, and where 
was it located? 

A. It was located at the extreme Northvend ota 
caisson or coffer-dam and was used as a landing for 
boats, etc., and also used by the engineering depart- 
ment for setting a ladder on there to get to the top of 
the piers. It may have had various other uses. 

QO. What is the fact as to whether or not this float 
was against this coffer-dam ? 

A. Well, the float was anchored against the tof- 
fer-dam. That is, it was tied to it; otherwise, the 
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river flows North here, it would swing the float 
around, especially when the tide was going out. 

It would take the float down this way? 

Y Secu 

Was it up plumb against the coffer-dam? 

Up against the coffer-dam, yes, sir. 

Vina isttinswittle marke “Elz 

That is a view of the ladder looking down on 
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top of it. That is looking straight down. 

i> \WWarere did that ladder go to? 

A. The ladder extended from the float to the top 
of the permanent work—to the top of the pedestal. 

Ome Uhat tc isyou wanted to get to tiemroproar aie 
pedestal vou would go out here on the float and take 
the ladder up? 

A. That is correct. 

©. How high is this pedestal? 

Pee bot 25 to)30 feet above the amen at tliat 
ne 

Oe iiicie las been something else pnimomesice 
then? 

Pemece sii, tiere has been steel eylm@cre milled 
nenerconenece extending the pedestal onvup to tlic 
pieseme tojof it. 

©. Now, when you made up this shore line on 
October 2, 1911, trom what records didiyeummake it? 

A. My records kept daily as to the condition of the 
work, that was kept here, our office elevations, etc., 
show practically what the shore line would be at that 
time. 

‘QO. How often would you go to those piers? 
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A. Probably five or six times a day, depending on 
the work we were heaviest engaged on. 

©. Was it your duty tobe from one pier tamale 
other all the time? 

peeeitawas. 

‘QO. Did you ever see amy staging or scatfoldmine 
from the shore line here in the center of thescua ag 
piers to the bank? 

A. | never ard 

Q. In getting on to the coffer dam, how would 
you get on to itr 

A. There were possibly two ways. The most con- 
venient would be to walk down the stairway and 
across on the planks shown there and the float, and 
step irom there on the coffer dam. It was right up 
against it. 

©. Was this stairway that ran up to the bank up 
tle Hast sider 

A. It was. 

Q. You would walk on to the float and then step 
on and walk around? 

Ee GCes es ie 

OQ. There has been)some testimony here ie 
Holmes, about a log, an old log, that projeciedmen: 
from the bank. Do you remember of an old log be- 
ing there from the bank? 

A. Well, at that point there are—the bank is held 
in place by numerous logs extending into it endways, 
other logs lengthways of the bank, to hold the posi- 
tion of the bank, the slope being too steep to permit 
of it Stain ce tip oitsehs 
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Q. Did there any log run out toward the coffer- 
dam? 

A. Yes, there were logs ran out toward the coffer- 
dam. 

QO. Where was this log? 

A. There were logs at this point that extended 
nearest the coffer-dam, the point here, about, I should 
say, 8 feet from the South end of the coffer-dam. 

‘©. We will mark that with figure “J”. That was 
apente tect irom the corner? 

A. To the best of my recollection it was. 

Q. Now, how far from the coffer-dam did that 
come? 

A. That came within about 6 or 8 feet of the cof- 
fer-dam, possibly 10. 

Q. And it ran into the side of the bank? 

oe Ransmtotieibank. 

Q. Now, assuming that the space marked with 
“G" was all dry land on that day, was there anything 
to prevent a person from walking from the coffer-dam 
over the dry land on to the bank? 

A. Absolutely nothing. 

(Oe Uiic’space marked by “J” and the™space just 
North of the float 

(ee Acer bivere. 

Q. But this space in here was dry land? 

Ae Diealand. 


‘Q. Referring to the view—we will call that view 


~ 


there was water in there? 


1—referring to view 2, what does that represent? 
A) What is an elevation, a side elevation, a side 
view, showing the elevation of the concrete pedes- 
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tals. That would be the same view as a person stand- 
ing on the East bank and looking West, directly West 
at the pedestal— 

©. You havea place marked here with a ladder— 
what was that ladder? 

A. That ladder was used by—mostly by the en- 
gineering force when getting to the top and correct- 
ing our lines, that is, verifying our location of the pier 
to see that it was exactly on the line where it was sup- 
posed to’ be. 

Q. Is that the same ladder you testified tomtiies 
was on the float in view 1? 

A. WUhatis*thesanteiadder, 

OQ. And it ran up from the float on to the side of 
Ube ges 

Pee ines. 

©. And referring to view 3, you have set Temes 
sbaimvayrthere. dis that the stairway that was tlie. 
at that time? 

A. That is the stairway that was there at that 
time. 
©. «And does this represent the float along there? 

A. Thatisithe tloatat thesNorthend 

©. And this is the ladder? 

A. That is the ladder. 

‘DO. This No.2 is aside view; No. 3 is the end view, 
and No. 1— 

A. The plan— 

©. Looking down? 

A. Looking down. 

O. Mr Holmes, do you remember on Graabou: 
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October 2, 1911, of seeing any one sitting on the bank 
with his shoe off? 

iA 1dr 

©. Just state what the facts are. 

A. Well, I was coming down the stairway, which 
is shown on the plan, to go to pier 6. I had an instru- 
ment and my assistant was with me. I[ noticed a man 
sitting there on the bank as I went by. It impressed 
itself on my memory because the man sat there with 
his shoe off, so I naturally supposed that he had been 
hurt, although I did not go over to investigate, being 
busy at the time; and seeing more or less accidents on 
numerous pieces of work that I have been on, I do not 
pay much attention to them. 

Q. Did you know Mr. Moore at that time? 

A. Not to my knowledge. To the best of my re- 
collections I did not know him. 

QO. Of course you don’t know who it was, only you 
remember of seeing some one there at that time? 

Pee iiatic all) | could not pomt theman our, 

‘(), Is that the only time you saw any one there 
with his shoe off on the bank? 

Pw co.) es, that is the only time thal remem- 
ber of seeing any one sitting on the bank there. 

Q. Was that on the East bank of the river? 

A. It was on the East bank of the river. 

Ome tat ic tlre fact, Mr. Holmes astm ietiier 
there were many form boards laying there on the 
bank? 

A. There were numerous form boards laying 


around at that time. 
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QO. And of what length were they? 

A. None longer than 16 feet, and some shorter 
than that—possibly running down to the shortest 
length would be about 8 feet. 


Cross Mx tion. 
@umestions by Mr GU INEK: 


Were you in this city on the 10th day of Decem- 
ber, 1912? 

A. 10th daytot Deceniber: 

Oc” Sites: 

A. I don’t think I was. I was employed at that 
time in Central Oregon, or was about to leave for 
Central Oregon at that time. 

QO. Well, do you know whether you were or not? 

A. No, I do not know whether I was or not. I 
could very easily tell by consulting the records or 
diary which I keep whether I was here at that time. 


Q. In whose employ were you at that time? 

A. The 10th scisDeccmber ° 

OF nes: 

A. In Mr. Modjeski’s employ. 

QO. Who is he? 

A. Heisa consulting civil engineer of Chicago. 

QO. Who? 

A. A consulting civil engineer of Clicsco mine 


main office is in Chicago. 

©. You say you were in the employ of the defend= 
ant company in the construction of this Broadway 
Bridger 


A. I have never been in the employ of any gem. 
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in the City of Portland except Mr. Modjeski. 

Q. What business did he have? Who was he? He 
was employed on the Broadway Bridge, was he not? 

A. Mr. Modjeski? 

Or Yes 

A. He was employed by the City of Portland as a 
consulting engineer. 

‘QO. And you were assisting him? 

A. I was assisting Mr. Modjeski, yes. I was on 
his work. 

Q. Now, you cannot remember whether you were 
here on the 10th day of last December? 

A. I do not, for the simple reason that close to 
that time, on the 10th or 12th, I left for Central Ore- 
gon point. J also came back a number of times; was 
in and out of the city for possibly two weeks, ranging 
imometite oti tathe 15iior the 20th ot December, 

©. Do you remember when this case was tried 


before? 

Eee donot, 

Q. You say you came here last June? 

A. No, sir. I said— 

Oran aritiae, (Ol)? 

me Uaiis cormect. 

OP to yourtcquainted with Mr Alexander: 

me | ame 

Ome Haves ow had any talk with hinmabout this 
Case 

pee coucir, | have, 

(©. What makes you know that on the 2nd day 


of October, 1911, you saw a man sitting on the bank 
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of the river with his shoe off? What makes you know 
that? 

A. Well, the statement that I made that I saw a 
man sitting there on the 2nd of November is merely 
about that time, and my knowledge that has come to 
me since has verified the fact that it would be the 2nd 
day of November. 

QO. Second day: of November? 

A. Secondwday of Nevember, yes. 

QO. You are positive that it was the second day of 
November ? 

A. No, Il am not positive that it was the second 
day of November. 

It might have been the 5th day? 

Yes, it might have been the 5th day. 

It might have been the 6th day? 

Wes) sir. 

But you are positive it was in November? 
Positive it was in November. 

Now, is there anything unusual to see a man 


O FI SO PO 


sitting on the bank of the river with his shoes off? 
Might have been in wading in there, or something of 
that kind? 

A. Inever saw but the one man. 

‘O. Yes, but is it anything unusual to see a man 
sitting on the bank of the river with his shoe off? 

A. Well, possibly in November it would be un- 
usual, the water being cold at that time. 

QO. Well, now, did you make a note of that in your 
book? 

Ao | Otic accidents 
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©O> es. Do, no. I mean of this™man sitting on 
the bank of the river along in November, 1911. 

Pe I dick not. 

QO. Well, how did you happen to state, or whom 
did you happen to state to, that you saw a man sit- 
ting on the bank with his shoe off? Whom was it 
you stated that to? Didn't some one ask you if you 
did see him? 

A. Yes, stated to Mr. Senn just now. 

©. Well, I mean before you testified in this case. 
Whom did you talk to as to whether you saw a man 
sitting on the bank of the river in November? 

A. Well, I might have mentioned it, but I don’t 
know to whom. I don’t recollect that I ever did men- 
tion it. 

Q. Isn't it a fact that you were asked that ques- 
tion, and you were talked to about this before you 
came to testify in this case? 

Peientaliked tom. Alexander and Wissen 
regard to the case. 

©. And you then volunteered to them that you 
saw a man sitting on the bank of the river with his 
shoe off, didn’t you? 

fey) em they called iny mind to the case maid 
NES: 

‘O. Well, they called your attention to the tacts 
before you remembered it? Isn’t that a fact? 

A, Mr. Alexander spoke about the case and the 
condition of the work at that time. That brought it 
to my mind again, yes. 

©. Now, how do you know it was November? 
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A. Well, we were sinking pier 6 at that time. We 
had it possibly half way down, and the number of feet 
escapes my memory now, and the work that came up 
about that time in connection with pier 6 is directly 
in conjunction with the work I was doing at that 
time. So you see from my records of what I was 
doing at that time on the work confirms the fact that 
it was in the month of November, or at the best the 
latter part of October. 

Q. Then you were working at that time on pier 6? 

A. We were doing work on pier 6 at that time, 
yes. I beg your pardon, I should say pier 5. 

Where was that located as to this pier 7? 

It was 600 feet west of pier 7. 

How long had you been working on that pier? 
Since— 

I mean yourself, prior to that time? 

You mean on pier 5? 

nes. 


We started there to the best of my knowledge 


>I PIO PO PO 


about the first of October or the latter part of Sep- 
tember. 

QO. Were you there continuously working on that 
pier? 

A. No, I was working—my personal service on 
fiat prer required all these: 

(7 Yes. 

A. No, my work covered all the piers that were in 
the course of construction. 

QO. Well, now, on this day of November on which 


you saw this man sitting on the bank of the river— 
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were you working on that pier that day? 

On pier 6? 

5k 

Pier epee your pardon: 

neces 

Pier 5. Yes, we did work on that pier that day. 
Monewmeretivere all day? 

NO. 

Where were you during the day? 

Well, if you are familiar with bridge work you 


>OP>POPOP>PO> 


know there are various duties—you are confined for 
probably 30 or 40 minutes— 

©. Iam not asking you that. I am asking you 
where you were working in addition on that pier that 


day. J Pd 
A. Various points on the site of the Broadway 
Bridge. 


©. Tell this jury what these points were, and 
where the points were. 

Pe Beemninewat Hoyt Street on the Wrest side, 
imommetWemiast property line of Hoyt Street to the 
West property line of Larrabee Street on the East 
side, is the work that we had at that time. 

© Thatswas in November, you say; about No- 
vember 6th or 2nd? 

A, sNoveimiver 2nd. 

QO. Now, what were you doing, or were you over 
on pier 7 on that day? 

me Pier 7. Our office is located, wasii@eated at 
that time at Cherry and Crosby Street, which is one 
block from Broadway, one block South of Broadway. 
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The most convenient way for us to get on the work 
was to walk from the office where we kept all our in- 
struments and materials we used in the work, was to 
walk down a path directly to the center line of the 
bridge and down a stairway there on to the float men- 
tioned at pier 7. That was the way we used of getting 
from one side of the river to the other and to the piers 
Olu i the Tyer 

Q. And did you go on to pier 7 on that day? 

A. On to pier Aon that day 2 

OMe es: 

A. Yes, I think there was not for a time there, 2 
weeks, that I was not on the pier. 

‘QO. Well, do you know positively—were there any 
days that you were not on pier 7 during the me@mea 
of November? 

A. I don't know that there were not davsiiijamam 
was not on pier 7. I think that I was on pier 7 every 
day. 

©. At the time you saw this man sitting on the 
bank of the river that you speak of, did you go on to 
pier 7, or did you go on over to pier 5? 

A. I stepped on the float and from the float into a 
boat and went over to pier 5 at that time. 

QO. How long did you stay on pier 5? 

A. That isa little hard to remember, but I should 
say the work that I was doing at that time would have 
taken me possibly three-quarters of an hour. 

QO. Then where did you go? 

A. My movements are not just exactly certam 
atter that. The chances are that | brotcht theme 
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struments back to the office. 

Q. What time was it you went to work that morn- 
ing? 

A. Well, I can only tell you in a general way of it. 
I went to work most every morning between half past 
seven and possibly a quarter after eight. 

QO. Well, then, it was about a quarter after eight 
when you went to work that morning? 

A. Well, it might have been half past seven, or it 
might even have been seven o'clock. 

(Om cllwacm st it 9 o clock? 

A. It is not hardly possible that it was 9, because 
the mornings—the work was being rushed at that 
fomescoumuchetnat 1 could not be off themjob 

‘Q. Well, then, it must have been probably about 
between 7 and 8 o’clock. 

A. Between 7 and 8 o'clock would probably be the 
time I went to work that morning. 

Q. And between seven and eight o'clock in No- 
vember, 1911, you saw this man sitting on the bank 
of the river? 

A. Well, not between seven and eight o'clock. I 
could hardly say as to the hour on which I saw him. 

QO. You saw him, you say; when you were going 
to work? 

A. When I was going to do that particular piece of 
work, not when I was going to work in the morning. 

QO. What particular piece of work were you going 
LORCO > 

A. The location—it would be—probably be rather 
a lengthy explanation—the location of piers requires 
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some instrument work that is more or less intricate, 
amd to do that we locatefromea base line On shame 
And we have to make numerous trips to the pier in 
question in order to get the levels on the corners of 
the coffer-dam. The levels is, I think, what I was 
after at that time, getting levels. 

QO. What time was that that you saw this man 
on the bank of the river? 

A. I could not say positively. 

©. Was it in the afternoon or forenoon or noon, 
or what time? 

A. I could not say positively as to what time of 
day it was when I saw the man on the bank of the 
river. 

©. Well, do you mean to say you saw that man 
sitting on the bank of the river? 

A. I don't know the man, I am sure. 1 posemaly 
would not remember him. [ can't say that that was 
the man, no. 

‘O. Now. who called your attention to the fet 
that a man was sitting on the bank of the river with 
his shoe off, Mr. Alexander or Mr. Senn? 

A. Well, after the—when the incident was dis- 
cussed, it recurred tomy mind that J had seenmeme 
ian, and I spoke of my having seen him to Mr. Alex- 
ander first and tom@inesenm later. 

©. Hadn’t they told you that there had beenva 
trial of this case before? 

a VSS 

Mr. SENN: We object, your Honor, to thane 
of examination. 
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Mr. GILTNER: This is cross examination. 

Mr. SENN: iedoen't think its fair for counsel to 
insinuate these things. That hasn't any bearing on 
this case. 

Nit GILTNER: Well, I will show thatic has. 

Q. Didn't they tell you about the testimony of a 
Mr. Chalfan and Hoffstatter in regard to their seeing 
a man sitting on the bank of the river with his shoe 
Og 

A. No. I didn’t hear anything about the details 
from anybody of the case having been tried before. I 
merely knew that it was tried before. 

QO. Well, didn't they tell you that Mr. Chalfan 
and Mr. Hofistatter had seen a man sitting on the 
bank of the river with his shoe off—didn’t they tell 
you that? 

Peete, didtwer = they did not. Wossibly aiter | 
mentioned the fact that I had seen the man sitting 
there, they may have said that that was in line with 
What other people had said. But certainly not— 

Oren tit a tact that you did talk abeutinar: 

A. No. Well, I said possibly—I will take that 
baciee lt isa fact that the man sitting om the bank 
was not mentioned to me, that I recalled that inci- 
dent. 

GP ‘Now, what did they say to you abott these 
men, stating that they saw a man sitting on the bank 
what did Mr. Alexan- 


of the river with his shoe off 
der say to you about that? 
A. There wasn't anything said about the man sit- 


ting on the bank of the river. The questions they 
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asked me merely had to do with the work at that time 
—the condition of the work at that time. And in ask- 
ing about the condition of the work at that time, and 
my telling them I remembered the man sitting on 
the bank and spoke of it. 

©. What connection did you think that had 
with this case? 

A. Well, it is very reasonable to suppose that he 
was the same man. 

©. Yes. But then before that, you knew tear 
they had told you that a man had run a nail in his 
foot, didn’t they, on the bank of the river? 

A. They had toidane: 

©. They had told you that before? 

A. Thev didn’t say he had run a nail in his foot 
certainly—it didn’t interest me possibly. 

QO. Iam not asking you whether it interested you. 
But they had told you prior to this time that a man 
was suing the Union Bridge & Construction Com- 
pany for running a nail in his foot, didn’t they? 

A. “Vesysir. 

©. And they had told you then that there had been 
a trial of this case before, didn’t they? 

eenes: 

QO. And they told you then at that time that they 
had witnesses here who testified that they saw a man 
sitting on the bank of the river with his shoe off, who 
had ren a nail in his foot, didn’t they? 

A. “No, they did not. 

©. There had not— 

A. Whee mid not. 
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QO. When did they tell you that? 

A. They did not tell me that. They consulted me 
in regard to the condition of the work at that time. 

‘©. But didn’t you just testify that they had told 
you after you had suggested it to them that two other 
witnesses had testified to that in that other case? 

A. After— 

@. Yes. 

Mr. SENN: No. The witness did not*testity to 
that. 

A. After I was consulted in regard to the condi- 
tion of the work, I mentioned having seen the man, 
and after that they told me that that was in line with 
what others who had witnessed the thing had seen. 

QO. What other witnesses had testified—and you 
are positive now that that testimony—that that 


statement that they made to you was after you had 
suggested to them that you saw a man there? 

ie Very wositive. 

Miy GILTN@R: Ave you going to offer this in 
Evidence 2 

hr SMMN: Yes: 

QO. Who wasit told youthat? Which one of these 
gentlemen, Mr. Alexander or Mr. Senn? 

poe | think was Wir. Alexander. 

Os Wy hemes) it? 

A. At our office on the East bank of the Willam- 
ene River. 

OO What? 

A. At our office on the East bank of the Willam- 
ette River, which is at Crosby and Cherry Street. 
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QO. Now, coming back to tht proposition there as 
to the time you saw this man sitting on the bank of 
the river. You cannot tell whether it was in the fore- 
noon, the afternoon or at noon, can you? 

A. No, not positively. 

‘O. It might have been in the forenoon about 10 
ocloekeisn t thata fact? 

A. It might have been. It might have been any 
time during the day. I cannot say positively just 
what time it was. 

O. It was two years ago, pretty near, wasn't it? 

A. Two years ago this coming November. 

Q. And you remembered back that you saw a man 
sitting there two years ago, this incident? 

fee ladicl: 

©. Had you made a note of it in any place among 
your notes? 

A. | lial not. 

QO. Now, how long were you on this East pier, 
this pier No. 7, on this day in November that you 
speak of? 

A. How long was I on pier 7? 

OQ. Yes. That day that you went to work that 
you saw this man sitting there. 

A. That would bea little bit hard to say. I could 
not say as to the exact number of minutes or hours I 
was on that pier at that day. 

QO. You say that that was the condition of the 
shore line on that day on which the man was sitting 
thiese? 


A. That was the condition of the shore line thai 
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day. 

‘Q. Well, now, have you got the notes with you 
from which you made this shore line on that day? 

A. I have not. 

(Ome hetemre tlicy : 

fey ihe notesirom which that was@adade are in 
various places, some of them in note books which we 
have at the office there of the shore line, of the water 
line of course you know, and the Government has 
notes showing the water line at that time. 

©. Have you got the original diagram of these on 
that day showing the shore line? 

A. Well, we don’t make a diagram daily. 

©. Then you didn't make this from an original 
diagram? Then you didn’t make this shore line from 


Amomomal diderang: This you made tpeyoursclt, 


A. I made that up from notes of our work. 
©. Now, where are those notes? 

A. Well, if you were a little bit more familiar 
with the Broadway Bridge— 

Om iedidn t ask you that. 

Mr. SENN: I think he has a right to explain it. 

Mi, GIEYNER: He said he made it frommnotes. 

Gow @: Can you tell where those notes anes 

A. The notes might be in various places, various 
different books. You can't keep everything in one 
small book in the construction of a bridge of that size. 
In case you want information of a kind I have shown 
there in the sketch, it is necessary to go through 
quite a number of books and to correlate different 
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matters. 
COURT: Where are the notes? Who has them? 


A. The notes from which I made that sketch? 

OUR: Yes. 

A. They are in Mr. Modjeski’s office. 

Mr. GILTNER: Will you bring those notes here 
so as to show us the notes from which—Who made 
those notes, the original notes? 

A. Some of them were made by Mr. Weidemann, 
some of them by myself, some by Mr. Carter, others 
by Ar — 

©. Were there any notes among those notes you 
speak of that you made at that time in regard to this 
shore line in your handwriting? 

+. No. And showing the shore line? 

Oeics: 

A. The notes would not show the exact shore line 
at that time. The notes would show the height of 
the water on the pier and the ground line would nat- 
urally follow the height of the water, and we know 
how much ground there is over the top of the caisson 
tinene: 

©. Then your notes do not show the shore line? 

A. No. It would be impossible to make a daily 
pictibe oi thats 

Q. When you made this shore line there, you 
made it from what you figured what it might be. 

A. That is practically correct, yes. 

Q. Now, | wish you would answer this to the 
jury. Isn't it a fact that the water ebbs and flows 
there some? 
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You mean that the tide had an effect on it? 
Yes. 
ives aliatuisecorrect. 


OPO > 


And do you know whether it was high tide or 
low tide when this was made? 
Peo lidomot. £ domt remember 
©. Then if this was made at low tide, the land, 
the shore line, would not extend out there, would it? 
A. There would be some difference between the 
shore line at high tide and low tide. ; 
Q. Do you know how much the tide ebbed and 
flowed there at that time? 


Ibelteve at 10 
feet there is no tide. Under 10 feet and approaching 


A. From my knowledge of what 


ZorOroutmerClimmimerer ticre is about 2 feet en tide. 
Q. Do you know what the height of the tide was 

on the morning of November that you speak of, 1911, 

when you saw this man sitting on the bank of the 


river? 
A. DoIknow? 
Ore Yes 


A. I will ask you to repeat that question. 
Question read. : 
ieee | do not. 

Own dave you investigated from the records here 
the city records, or the engineer at the Custom House, 
to find out what the height of the tide was for that 
day? 

A. I merely verified my own observations made 
at that time as to the height of the water, from the 


Government office here. 
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QO. Well, now, what did you find out? 

A. I found the height of the water to read 2.2 feet 
on the Government gauge, which means 5 and about 
5-10 feet on the city gauge, the city datum being 
3-3|10 feet above the Government datum. 

Q. On the day on which you went by there in No- 
vember—you say that is the day on which you saw 
him sitting there on the bank of the river—did you 
notice whether there was any ground extending or 
the shore line extending as to the place where you 
mention here, as you have put down there? Did you 
look to see whether it was? 

A. From having worked around there and know- 
ing the condition of the river during October and 
November, and knowing the shore line there, [eam 
say positively that the shore line did extend I should 
say very closely to what 1s shown on the diagram. 

‘OQ. Well, now, did you notice—I want you to 
answer this question—did you notice on this morn- 
ing, on this day on which you saw this man sitting 
on the bank of the river, as to whether or not the 
shore line extended as it was on that map? Did you 
go and look to see? 

eo Wdidaiot, 

Oy Ne. oudidmiom 

aw. Idid not 

Q. And that date might have been on the 6th as 
well as the 2nd day of November? 

A. It might have been. 

Q. And might have been a little later? 

A. Might have been a little later. The shore line 
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did not change during October and November very 
much, possibly a matter of a few inches. 

Q. Now, coming back to this float. Mr. Senn, 
will you please hold that there? Didn't that float 
vary in distance from this pier or from this coffer- 
dam? Didn’t it float away and to and from it? 

A. Not greatly 
all. It had to be tied slack on account of the tide 
coming in so as not to swamp it. 

©. What was the slack? Wouldn't that float float 
4 or 5 feet away from this coffer-dam? 


a matter of inches if it varied at 


Certainly not. 

You are positive of that? 
Very positive. 

You are sure of that? 


Weiy sStire. 


ID PIO PIO & 


And you are sure that on the day on which 
you saw this man sitting on the bank of the river with 
his shoe off that this float was right up against this 
coffer-dam? 

A. Yes, sir. 
QO. Well, it was tied with a rope, wasn't it? 

A. Tied to what? 

Q. The float was tied with a rope against the cof- 
fer-daml, wasn t it? 

mee Ves 

Q. State to the jury where that was tied. 

A. It was tied on the end nearest the side view and 
to that corner of the coffer-dam. 

QO. Whereabouts? 

A. Right where Mr. Senn’s finger was first; right 
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there. 
Q. Puta letter X there, where he says that was. 


(Mr. Senn marks an X) 

‘©. You noticed that in the morning when you 
went over there, didn’t you? 

A. Well, that was where it was always tied. It is 
safe to assume it was tied there on that day. 

Q. Never was loosened at all? 

A. Not to my knowledge. 

Q. What is, the rope thatsattached it newer Was 
been unloosened from there at all? 

A. Not to my knowledge. [t might have been. 

Q. Now, then, you came on to this coffer-dam 
that morning to take a boat, did you? 

A. Wot on the coffer-dam. I was not on the cof- 
fer-dam at the time I spoke of before to take the boat. 
I took the boat from the float. 

©. Oh, you took the boat from the float? 

ees: 

©. What else did you see around here, anything 
else around thisveoirer dann 

A. No, I can’t say that I noticed arrything posi- 
II ay Uae 1H, 

©. Were there any beats, any other boats aroumd 
there? 

A. There were. There were barges there ata 
tume. I don't know that I noticed them particularly, 
but I know that they were around about that time. 

OQ. Well, you say you didn't notice them particu- 
larly. Were there—would you swear there were any 
there 2 
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A. No, 1 would not swear there were any there. 
While I might know in my own mind that they were 
there, still unless you notice a thing particularly you 
probably would not care to swear to it. 

OS You aresnot prepared to sayewitesicn there 
Mene Or not’ 

oe how 

QO. Then, when you stated there was a barge or 
barges around there, you were guessing at that, were 
you mot? 

Object to drawing conclusions like that. 

OF Ismaimthata tact? 

COUR Sivalesustain that objection; 

©. Then you are mistaken about that? 

Mr SENN: We object to that. 

COURT i illsustain that objectiom 

©. I asked him before if he was not guessing; 
asked him if he was mistaken about that. 

Cour i What is the same question. 

(Ome Did you See any men, any Other Spersons, 
around there that morning? 

fee lcould not say that I did. 1 nugehtitaye seen 
them but it was not impressed on my mind. 

‘©. Did you see any one else on the bank of the 
river at that time? 

A. There might have been. It was not impressed 
on my mind that there were. There was not any 
reason for me to remember it, and I can’t say that 
there was or was not. 

©. On the morning on which you say that you 


saw this man on the bank of the river taking his shoe 
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off, did you look to see whether there was any stag- 
ing between the coffer-dam and the bank of the river? 

A. I did not look at that particular time tome 
whether there was any staging. 

©. When did you particularly look and see wheth- 
er there was a staging? 

A. I possibly noticed every time I was on that pier 
because I had to climb around there a good bit my- 
self to verify our points on there. And staging would 
have helped me considerable had it been there. ‘That 
is, in my climbing around I have to go places where 
no one else has to go. 

QO. Staging running from the coffer-dam to the 
bank of the river would have helped you if it had been 
tise, would ite: 

A. Merely in reaching the point that I wanted to 
get to more conveniently. 

Q. Yes, it would have been more convenient for 
vou if there had bee @me there: 

A. For my own personal use, yes. 

QO. And that is why you looked to see if there 
wae any there? 

A. That is why I noticed that there was no stag- 
ing around there at any time that I worked there. 

©. Now, when was it that you noticed that? 

A. I noticed it every day during all the time we 
worked on that pier that we never had any staging 
there. 

‘©. Now, youlsay there were logs extendmesoms 
from the riprap on the bank of the river into the river 


towards the west, did you? 
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A. ‘Towards the west, yes. 

QO. How many logs did you notice were extending 
from the riprap into the river? 

A. I know that at the southeast corner of the pier 
there were logs extending out there because we would 
get our boat up back around there to get on the pier 
in another way, to get to the top of the pier in another 
way, so I noticed those logs. Then from being there 
so often I noticed other logs back further in the bank 
and know the condition of the bank, and noticed the 
logs that they had down there. 

Q. Did you notice particularly that that was the 
only place where there was any log extending out 
from the riprap work into the river? 

A. Not that that was the only point. There were 
more points than that where logs stuck out. 

©. How many points along the East side of this 
coffer-dam would you say you saw logs sticking out 
Gisviere = : 

A. Well, at some point or other on the bank there 
are probably logs sticking out there all the way along 
the bank. 

Q. And that whole extent of the coffer-dam? 

A. The entire length of the coffer-dam; however, 
ot down close to the water. Some of then aremip 
higher in the bank, as high as 20 feet. 

QO. The whole length of the coffer-dam the logs 
were extendingvout ? 

A. At some point or other on the bank. 

QO. Did you notice the distance—or how near that 
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= 


these logs would come to the coffer-dam? 

~ "No; not to say exactine 

‘©. Well, you never took any measurements to 
see whether they were two feet, three feet or four 
feet, did you? 

A. WNo. No, ! didiiet. 

QO. They might have been within two feet for all 
you know? 

A. Could not have been within two feet, for the 
reason that I said, or I believe I said, we got our boat 
around in there, to get on the pier in another way. 

QO. Well, now, on this day on which you saw this 
man sitting on the bank of the river, you say that 
there was water along in here? 

A. That is land where you have your pencil there 


now. 
©) WMiatewhere thes Geis: 
A. Yes, that ts all land. 
QO” Seen are posi O1mtiar: 
A. Very positive. 
QO. But you never walked from the coffer-dam on 


to tlits laid adic tonne 

A. Many times: 

©. I mean on this day on which you saw this man 
sitting. 

A. I! possibly did it on that day. 

OF On wiat day 

A. Possibly did. I would not say positively, but it 
is very probable I did. 

O. You would know positively if you walked on 
the land from the coffer-dam on to the bank of the 
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river? You know positively there was no structure 
here or platform for a man to walk on from the coffer- 
dam on to the bank? 

A. Ido know positively that there was no struc- 
ture there of any kind. 

QO. That was in November, 1911? 

A. That applies to a special time, covering prob- 
ably two months there. 

QO. Well, I mean the day on which you saw the 
man sitting on the bank of the river, which you said 
was in November, 1911. 

fe Dhaeappives to that day also. 

©. How near to the shore line did the riprap work 
come on the bank on the side of the river? 

A. Some of it was directly at the shore line. Some 
of it was—considered in a horizontal plane would be 
any number of feet, from 10 to 25. As I explained be- 
fore, it was in various positions on the bank; not all 
of it on the shore line, nor all of it above the shore 
lites 

Q. Well, did it slope up about like that? 

A. The bank was very steep slope—what is known 
as about one to one slope, or 45 degree angle. 

©. How deep was the water here where this float 
was? 

A. Where the float was extending from the shore 
line out—never having made any soundings I could 


not say positively. 
‘Q. You don't know? 
A. No, f don't know. 
QO. How deep was the water here at the pier, the 
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north pier? 

A. At the corner of the north pier? 

©. No. Over here at the south part of the north 
pier. How deep was the water there? 

A. If you ask me to say positively I can only say 
that I didn’t make any soundings there and I don’t 
know. 

©. You don't know? 

en NO: 

©. How deep was the water here, 1f you know, 
at the south pier, at the north portion of the south 
iter: 

A. There was not any water at the northeast cor- 
ner of the south pedestal. That was land. 

QO. There was not any water here at all? 

A. There was not any water there at all. 

Q. ‘Then according to your diagram here, this was 
all land in here? 

A. That is water. | stated the northeast corm, 
of the south pier, which is where you say. 

‘QO. That was water? 

A. That is water. 

Q. Oh, that is water in there. And the land came, 
extended right up to the coffer-dam where these lines 
are that you speak of? 

A. The shore line shows the extent of the land 
there. 

©. Andaman could step right off the coffer-dam 
on to the land here and walk over on to the shore, 
couldn't he, without getting his feet wet? 

A. When he stepped on to the land he was on the 
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shore. 

Q. He could do that without getting his feet wet? 

A. He could do that without getting his feet wet 
at that point, yes. 

Q. That was along in November, was it, or De- 
cenmper ¢ 

A. That was in November that he could do it, and 
October; there is a space of probably 2 months, as I 
said there. 

QO. Well, beginning with what time—October and 
the last part of September? 

A. Well, probably say beginning around the 10th 
of October, as near as | remember. 

On Venthiot October: 

A. Near there somewhere. I can’t say positively. 

‘OO Prior tostinat time there was waterferc, then, 
was there: 

A. Well, not—of course, as I said before, the shore 
line changed. 

Or Oo mcourse but 1 say prior tothe 10rhtemOerre- 
ber—you want the jury to understand that the shore 
line was not as it is here? 

A. Prior to—yes. I didn't get your word. 

OPE tom toutlat time: 

IN, | NESS, 

©. And there would be water there, wouldn’t 
plaere: 

A. Yes. Not at all times, but— 

CO mia erie see that. 

Mr. SENN: I would just like to ask the witness 


one question. 
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Mr. GILTNER: I am not through with the wit- 
11@ss eet. 

Mr. SENN: Oh, I beg your pardon. 

©. You stated that you made no notes at that 
time in your own handwriting as to the height of the 
water at the point between the two piers and the cof- 
fer-dam, did you not? 

EE ahi, 

©. And you made this drawing from notes made 
by somebody else at that time? 

A. Yes; although possibly some of them were my 
notes. | could not say. 

(©. Well, now, I want to know positively whether 
they were in your handwriting and you made them. 

A. No, it would be better to say that they Wen 
not notes made in my handwriting, and that I made 
thein. 

©. Those notes were made by actual measure- 
ments over there of the water, or did you go tommie 
civil engineers office, the city enoimeer s otfice tovect 
tein 2 

A. Well, we—the height of the water was noted 
if there happened to be an omission in entering the 
fact into our notes, why, the Government office was 
consulted in regard to the height of the water at that 
time, 

Q. But you didn’t go and measure the water there 
yourself, did you? 

mn. 8No. 

Q. And you never made any nates from any meas- 
uremeuts that vou made? 
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Pee No. 

Mr. GILTNER: I move, if the Court please, to 
strike out that portion of his testimony wherein he 
states that he made this. He never measured the wa- 
ter there. Whatever was made was not made from 
his notes—might possibly have been made, but he 
doesn't know—but was made from what he got down 
ltere at the Government office, asmeot bemig thembest 
evidence, as not being the best evidence and being 
hearsay, and not proper to come before this jury as 
to what the height of the water was there at that time. 

Mr. SENN: Your Honor understands that this is 
simply introduced as a matter of illustration. If he 
has any witnesses who want to contradict it, they 
have that right. We have a perfect right to have him 
illustrate. There is no question that that is not ac- 
Clmiace eitiver 

Mr. GILTNER: I am not going to argue this 
question to the Court. I merely make the motion to 
wour Momor. 

COURT: J overrtile the motion. 

Mie GEL@NER: I save an exception to the ruling 
Oimlie court: 

COURT: Is that all on cross-examination? 

Q. On the day on which you saw this man sitting 
on the bank of the river, did you see anybody else 
thener 

A. it was not impressed on my mind. There 
might have been, and there might not have been. I 
Canbtwsay that | saw anybody there. 

@w ii ilrere had been any iumiber o1 mien tiene 
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you would have remembered that, wouldn't you? 

A. It is very probable that I would, yes. 

QO. How far away were you from this man when 
you saw him? 

me About 204eet: 

‘CO. Were you coming down the steps and going 
on to the float when you saw him, or where were you 
when you saw him? 

A. I was coming down the steps and coming on 
OMEN CH l@dta 

©. And that is when you were going to work? 

A. When Ii was going to do the particular piece 
of work which I explained before was necessary on 
Dicie at thatitime: 

QO. Had you been up on top of the bank—away 
up on top? 

ieee y CS: 

©. And you came down there at that time and 
that is the time you saw him? 

a Yes. 

Q. At the time you saw him, did vou get on to 
the float then and go on over on to the coffer-dam? 

A. I stepped on to the float and cotgimem 
the float into our boat and went to pier 5. 

©. Then you were right up next to this coffer 
dam when you got into the boat? 

ao 1 yvas. 

Q. Was there anything there to attract your at- 
tention. Suppose there had been a steam engine or a 
donkey engine working there, would you have known 
it? 
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A. No. I would not have noticed it particularly. 
It is not unusual to see them around different points 
on the bridge. : 

‘QO. Well, if there was a donkey engine working, 
wouldn’t you have noticed that? Wouldn’t you have 
heard the noise of the donkey engine working there? 

A. I would have heard it, but it would not have 
impressed itself on my mind because it is a very fa- 
miliar sight. 

OF Whew you liaven t any map the sanveracmemimin 
your original records, have you? 

mem Welhave not. 

Q. I wish you would bring into this court these 
original notes and produce them here by 12 o'clock, 
if you can, from which you made this. 

A. That would be impossible for any man to do. 

Oe vourea tdo that? 

A. I[can not. 

QO. Who asked you to make that map? 

Pe ies Alexander. 

Mr. SENN: We object to that as having been 
gone over. 

PieGleiwER: No; 1 have not asked hinr that 

QO. Who asked you to make that map? 

oe ie Alexander. 

Q. What were you paid for making that? 

A. I have not— 

Mr. SENN: Objected to as irrelevant. 

COURT: I think that is objectionable. 

‘O. I will ask him if he was paid anything for mak- 


ing it. 
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COURT: I think that iseobyectionable. Me tiasie 
right to be paid for making it. 

Mr. GILTNER: Save an exception to your Hon- 
or’s ruling on that question. I want to test the wit- 
ness's credibility by that question. And we have a 
right to search his heart in regard to these matters. 
Viatstalblask. 

COURT: The objection will be sustained. 

Mr. GILPNER: Save an exception to vour Hine 
or’s ruling. 

COURT: Very well. You have a right tovexcepm 

Mr. GILPNER: Now, at this time 1 make a i@= 
tion that the testimony given by this witness as to 
this map and as to the shore line and the lteighiman 
the water be stricken from the records of this case, 
and ask the Court to instruct this jury that they 
should disregard that testimony for the reason that 
this witness has testified that the evidence that he 
has given here in regard to this map and in regard to 
the height of the water is evidence from original rec- 
ords that he did not make, and which he says it is im- 
possible for him to produce here at this time. 

Mir. SENN: Well, the Court ruled on that once 

Mr. GILT NER: No@ihaticature or ic, 

COURT: I don't think it is necessary to argue it. 
The Court will overrule the objection. 

Mr. GILTNER: Save an exceptenmito the rile 
Oi wine (Coes 

COURT: I understand you have offered that map, 
have you, in evidence? 

Nir SENN: Yes. lwiltoticiit 
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COURT: Only for— 

Mr. SENN: Matters of identification and explana- 
tion. 

COUR vel, as explanation 

Mr. GILTNER: The positive evidence went he- 
Homes HMM /ULIys: 

Ma SENN: Ii it is incorrect he can Getyamy nuim- 
ber of witnesses to testify to it if he wants fo. 

Oy ao. lone did it take you to makeminnemap: 

A. In hours and minutes you mean how long? 

© Yes. How long did it take you tommake that 
Tap? 

A. Oh, an hour or an hour and a half, possibly 
two hours, to do the actual drawing—make the actual 
lines of it. 

Q. How long did it take you to get the data with 
which to make it? 

Pee cil) thatewvas 2 matter of dayssiot seven 
days, to get that, because it was in various places. 

©. It took you several days? 

WES. 

QO. Have you got your notes? Did you write out 
any notes from the original records? 

(eeeo, idid not. | made them “om )pieces soi 
scratch paper, or something just to use in connection 
with the making of the map. 

©. Where is it? Where is your original—where 
isstitat scratch paper? 

A. Probably destroved. I don't know. After I 
got it on the map I don’t know what I did with it. I 


probably threw it in the waste basket. 
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Redirect Examination. 
Mr. SENN: I just wanted to ask him one ques- 


tion. Did you put any date on this map? 


ee cicl: 

QO. I wish you would read that date. 

Peeeoctober 2510 iF 

QO. Is that when the drawing was made, as of that 
claite= 


A. ‘The drawing was made of the condition of the 
work as at ilvat time. 

Ov As of thatdate: 

Ne WENGE, 

Excused. 

C. H. WHEELER, called tor the detemdantyiaxvame 
heretofore been duly sworn, testified as follows: 

Direct Examination. 
Questions by Mr. SENN: 

Doctor, you have already been sworn.  Didiae 
NIoore make a statement to you after the accidentas 
to how it happened, or where he was hurt? 

A, lam hazy on that question at the present time 
It seems to me— 

Me. GILENER: |itst a minute, Vou caneaniswcen 
that question yes or no, Doctor. 1 cant lnear vems 
well. 

COURT: He said he was hazy on that questions: 
the present time. 

Q. Well, I will ask you this question, Doctor. In 
the other trial, when the question was asked you by 
Mr. Spencer, whether you didn’t answer as follows: 
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“As I understand you, Doctor—” 

Mr GILTNER: If he is going to undertake to 
impeach his own witness, if that is what he is trying 
Fond Om ODJECt1@ It, for it is improper 

Mr. SENN: Ihave a right, your Honor, to refresh 
his memory on that point. 

Mic GULEENER: Then you have a right to show 
him—under our statutes you can’t impeach your own 
witness unless you show you are taken by surprise. 

COURT Dihisss not an attempt to mnpeaclminis 
witness, as I understand it. He wants to refresh his 
memory. 

Mr. GILTNER: Well, then, let him see it, with- 
out making any statement to the jury. 

Nir. SENN: Whave aright to introduce this testi- 
mony in evidence if I want to. 

ieG lie NigR= 1 don't think he has: 

COW: Ve will consider that when the qics- 
tion is raised. 

Mia GIL NER: “Before the Doctor tescimesmro 
anything, if there is anything in writing here, I think 
the Doctor is entitled to see it, and I object to his 
reading anything before this jury. 

GO We is entitled to See" 11 heyealigior it. 
And it is not necessary for the attorneys to instruct 
iti MWotmay proceed, Mr. Senn. You are talking 
up a good deal of time. 

QO. Whether at the other trial, when the question 
was asked you by Mr. Spencer, as I understand you, 
Doctor, he told you he steped on a board that had a 
iiemmeit. What is the way you recollecta@eand sour 
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answer was, “Yes, I believe the nail was up so as to 
drive in his foot.” Do you know whether you testi- 
fied to that? 

A. I think that is the substance of the testimony. 
Whether it is the real wording or not I do not know. 

Mr. GILTNER: What is that? 

A. Isay I think that is the substance of the testt- 
mony, but whether it is the real wording of it, I can't 
recall. It is a long time to remember, two years. 

QO. And in answer to the following question asked 
you by Mr. Giltner: “Q. Doctor, will you state, in 
your judgment, did Mr. Moore tell you what was the 
cause of the puncture in the sole of his foot?” “‘A. 
Well, as I remember—" 

Mr. GILTNER: Well, now, before he calls his at- 
tention to that, it is proper to ask him the question if 
he remembers what he answered to that question. 

COURT: Well, he may ask him that. You can 
put that question to him. Ask the witness if he re- 
members. 

QO. Do you remember that question, Doctor, from 
Mi Gilimen< 

A. No. No, I could not remember the testimony, 
the questions and answers. 

Q. Do you remember a question in substance like 
that? 

A. There may have been a question answered, but 
of course it didn't—I have too many other things to 
remenaber. 

Wr. GILTNER: lLetstscemthisy isthicthemimes 


tor’s testimony? 
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Mr. SENN: That is the Doctor’s testimony. 

MmGILTNG@R: Where is this youtmaweread: | 
weanieto see it.  jitst mark it. 

QO. Now, you read this question to the Doctor, and 
you said in response to a question Mr. Giltner asked— 

Mer SEN: Yes. 

Mine Giltmer: Is tit a fact that this testimony lnere 
shows it is direct by Mr. Spencer, and not by Mr. 
Giltner? 

Mie SENN: Sou called Mr. Wheeler) Pinat is 
your own question; then when the answer came out 
you didn't like it. 

Mic GREINER: Now, | object to his making a 
statement of that kind, whether I liked it or not. To 
show you that I had no objection to that at that time, 
I am willing to read the Doctor's answer to this jury, 
to that question, this last question that he stated. 

COURT: Wery well. Read the answer. 

Mr, GEDTNER: “A. Well, as I remeniber, he 
said he jumped on a board containing nails, the punc- 
ture went through the sole of his foot, the sole of his 
shoe, and into the bottom of his foot.”’ I have no ob- 
jection to that. 

COURT: I guess there is no question but what 
the man was injured in that way. 

Mr. SENN: That is all, Doctor. 

Nir, GIETNER: That is all, Doctor. 

Excused. 

ARTHUR NELSON, a witness called on behalf 
of the defendant, being first duly sworn, testified as 


follows. 
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Direct Examination. 
Questions by Mr. SENN: 


Mr. Nelson, where do you live? 


A. I live at 102 Cook Wavente: 

©) Here in Porter 

A. Okes. 

Q. Whom are you working for? 

Ae Sow 2 

Oo” *res: 

A. At the present time I am not working for any- 
body. 


Q. Youare not in the employ of the Union Bridge 
& Construction Company at the present time? 

A. Well, I have been this winter. 

©. This winter, hut mot now: 

XS 

QO. Were you working for the company at the 
time Mr. Moore was hurt on October 2, 1911? 

ees, 

‘O. What was your job, Mr. Nelson? 

A. Well, I was machinist. 

QO. Machinist. And@what were your dutieste 
such? 

A. Well, I was looking after all the pipes and 
shafts on the air work, on the center. 
©. That is, you loolved at the pipes and themam 
1X eS 
Q. Did you see the accident to Mr. Nloore? 
No. 


A 
Q. You don’t know how he was injured? 


a. 
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No. 


Q. You know the conditions of the place down 


there, about the time they took the pipes out of pier 7? 


#e. 
‘@. 
ioe 


Wes, sir. 
How do you know that? 
I was around there and working there, taking 


the old pipes and shafts off. 


PIO PIO PIO 


You were the machinist on the job? 

Yes, sir. 

Was it your duty to take those pipes out? 
Weseesin, 

What kind of pipes were those? 

They were 3 inch and 4 inch blow pipes and 


they had beam shaftings and had a bucket running 


up and down. 


OPO POFO 


How heavy were the shaiftings? 

Five or six hundred pounds, maybe heavier. 
How did you take them out? 

Always used a derrick. 

Always used a derrick? 

wes, Sie 

I will ask you to refer to defendant's Exhibit 1. 


Mr. GILTNER: For the purpose of saving the 
record, I move that this map be stricken from the rec- 
fideceimetnicecase and that this witness@mfom pe per 
mitted to testify to it for the reasons I have already 
given in regard to the testimony of Mr. Holmes, tor 


the 


reason it is hearsay testimony—just for the 


purpose of preserving the record. 
COURT: The motion is overruled. 
ir GiLYNER: Save an exception. 
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Mr SENN: Mr. Nelson, if you will just stand here 
Irom ot tire jity: 

Q. Now, Mr. Nelson, assuming that this is pier 
7, as has been testified here to, and this place comma 
down here is a stairway, I will ask what this stairway 
here represents. 

That is to £0 upyand) down. 

From the East side? 

Yes, Sit. 

And what is this along here marked “Float?” 
That is the float. 

Where was the float anchored? 

It was anchored to the casing. 

Of the coffer-dam? 

Yes, sir. 

Was it necessary to tie it because of the current 
or tide? 

A. Yes, sir. We tied it right to the bankeelo-ene 

QO. This would be down stream this way, and it 


OF OPIO>O PO > 


would take the float over here? 

i SS SE 

©. Now thereis a place here marked) Ti; whieh 
is designated as a ladder. Where did that ladder go? 


A. It went up on top. 


©. To the topieitlmissoter: 

a «Y cs. 

QO. How high was that pier? 

A. 1 dont remember exactly. About 250icetran 
something— 


‘QO. Who used that ladder? 
pe Witerciveimnecr-. 
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Q. How often would they use the ladder? 

A. Oh, two or three times a day, or more. 

Mr. GILTNER: I don’t see the relevancy of this 
testimony, if the Court please. 

COURT: I suppose they are trying to show that 
is the regular way to get out. 

Mr. SENN: Yes, your man testified the float was 
not against here—it floated out. 

COURT: Mr. Senn: There is an objection made 
—what is the purpose of that? 

Pio NN-Sittis proper, your Honormtemshow the 
conditions there, and not only that, to show—Mr. 
Moore stated that this float was floating around here 
in the river, and that he went out on the coffer-dam 
and got from the coffer-dam into a skiff. Now, our 
testimony is to the effect that this float was right 
against the coffer-dam; that men walked down the 
stairway on to the float and then on to the coffer dam. 

COURT: You can show that. 

Mr. SENN: And our testimony later on will show 
that he went down there too. 

CORD: Very well. 

©. Now, you say that at the time of this accident 
or thereabout, October 2, 1911, you helped take out 
those pipes? 
res sir, 

Just state to the jury what you did. 

Well, I disconnected the 4 inch pipe. 

What did you do? 

I disconnected all them pipes. 

That is, you went down there and disconnected 


IO FiO bO > 


100 The Union Bridge & Construction Co. 


them? 

A. Yes, sir. 

©. And then what was there to be done? 

A. To carry them away. 

©. How were they taken out of there? 

A. The 4 inch pipe and 3 inch pipe I carried away 
myself, 

Q. You carried them away yourself? 

A. Yes, sir. 


QO. What did you do with the other larger pipes? 

A. I left themto the gane, 1 disconnected#them 
took the nuts and bolts off, left the rest of it. 

QO. How did the; cet them out of there. 

A. With the derrick. 

©. Where was this derrick laying? 

A. Well, I tell you I can’t exactly remember 1m 
was there that day or not, but all I had to do was 
disconnect it. That is all I had to do. 

Q. You don’t know where the derrick was? 

Aa ING, sir, 

©. Do you know whether or not they raised those 
pipes out with the derrick? 

A. Ionly think they did because they were laying 
on the tront of the barge. 

©. Where was the barge? 

A. ltewas there 

QO. Do you know anything about the stage of the 
water there at low water along in October and No- 
member 2 

A. I don’t remember: 

©. Do you know whether at any time there was a 
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shallow here back of the piers? 
ie Y Csesitat low tide. 
©. How do you know it? 
A. At low tide, for I was working around there. 
'‘Q. Whereabouts—on the other side of the piers 
and coffer-dam from the bank, that is at the place 
ligated ~ 1)? 
ies sie 
How do you know that? 
Stuck there myself. 
Did your scow ever get stuck on the ground? 


>I >O > 


. Yes, sir. 

Objected to unless it is limited to the 2nd day of 
October, 191 

Mr. SENN: It has some value, your Honor. 

COURT: We are examining with reference to 
that date, and Ithink this is approximate to it. The 
objection will be overruled. 

Mr. GILTNER: Save an exception to the ruling 
of the Court. 

COURT: Verawell. 

Q. Did you ever have any trouble with your scow 
getting stuck out here? 

A. Yes, sir. 

Mire Gre? NER: Same objection. 

COURT. Very well. Same ruling. 


Exception allowed. 
Q. What is the fact, Mr. Nelson, as to whether 


one of these piers was on land, or in here marked “G?” 
Mr. GILTNER: I object to this testimony as lead- 
ing. He can testify as to the conditions of this prop- 
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erty here and of this land, if he knows, on the 2nd day 
of October, 1911. That is the day on which we are 
investigating this transaction. It may take me two 
hours to cross examine this man if he is going into 
this at length, and the questions are leading, and I 
wish he would confine himself to the day of the acci- 
Grete: 

COURT: The wbjcerioumicrencisuled: 

Mr. GILTNER: Save an exception to the rulingam 
these ourt: 

QO. What was the fact as to whether or not there 
was land im iiere marked by letters “G durme Ocre= 
ber and November, 1911, and at about the time you 
took out these pipes? 

A. All the dirt we took out from inside the sink 
was dumped around it. 

‘QO. Was dumped around this coffer-dam? 

A. Yes, sir. 

Mr. GILTNER: Which side? 

Mr. SENN: Was that at the places: imanlced Ge 
where I am pointing to with that pencil? 

A. Dumped on both sides. 

Mr. GILTNER: Just a minwte. Do youwtininms 
this is fair for him to answer and testify on this side, 
when the witness has already said on the other side? 

Mr. SENN: He didn't say that. | have retereed 
fothese deuite letters Ge. 

COURT: He has a rieht togeall lis attentionmie 
the places, to the locality, and ask the question. 

Mr. GILTNER: That is all I have to ask of liam 

COMURT: Whe chiectionis over tied: 
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Mr. GILTNER: I save an exception. 

COURT: I think you will have to curtail yourself 
a little on your objections. You are taking up a great 
deal of time of the court here, and the court wants to 
get through with this case. 

ire cil hieke S6 do 1, your lonomeel don t 
want to take up time. We can get through by his 
telling about it without him pointing to it. 

Q. Mr. Nelson, I am pointing now to the letter 
“G" which is on the east side of this bank and near 
the east end of the coffer-dam, of pier No. 7—what 
was the fact as to whether ground was visible on or 
about October 2, 1911, and on or about the time that 
you took these pipes out here? 

Mr GUN 1 objectto that as a doubleminc.- 
tion. J] would like if you would put one question at a 
anes 

COURT: That objection is frivolotts and the 
Court will overrule it. 

Mec WELD NER: All right. 

QO. What did you say about that? 

A. All the dirt that was around there was taken 
out there from inside the cribbing when they was 
sinking it. 

When you were sinking this cribbing? 

LES. 

What did you do with the dirt? 

Dumped it on that side, and some on this side 


>I PO 


—dumped the dirt on both sides. 
Q. What is the fact as to whether there was dirt 


in here marked with the letter “G?" 
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A. Well, of course, there was low tide—the dirt 
showed up at low tide. Sometimes there was lots of 
water in here, right in here. J used to have a skiff 
around this way too. At low tide you could walk all 
ent Olin) ait. 

@ Walkall accund tieteme. Ges?” 

pve ees, Sir: 

©. Now, supposing, Mr. Nelson, there had been 
some loose planks thrown in there, that were not 
nailed or spiked, and high tide had come in here, high 
water, what would become of these planks? 

A. Could not get up to this float, this stairway. 

QO. Went around there? 

A. This float was mn the water. You could not 
get out. You could not get om the riversat all: 

QO. What was being done with this form lumber 
that was taken off these piers? 

A. Thrown down all around here—some piled up 
on the bank. 

©. At the time of this accident, Mr. Nelsonjonges 
about October 2, 1911, and at the time you were tak- 
ing these pipes out, what were you doing as to wheth- 
er you were cleaning up there and moving out? 

A. We was around both 5 and 6. Between we 
had to go over here and disconnect pipes and shafts. 
Then I had to look after the air, keep it in nimi 
order, so I used to be on this pier maybe five min- 
utes, maybe three or four times an hour, and then on 
back and forth, all the time. 


iter other one 
Q. Did you ever see any staging between this cof- 


fer-claint and the ibaimk: 
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A. No, sir—only that float. 

Q. It was the regular way for the men to get out 
on the coffer-dam? 

A. Well, this float was up against the coffer-dam, 
so you could just step on the corner. 

Q. How wide was this coffer-dam? 

Pepetoror 20 tect. 

Oe Pitean the sill on it? 

A. 12 inches. 
Q. You had 12 inch spaces to walk around here 


len Se 
Q. That wasa sill laid right down? 
A. Yes, sir. 


QO. How high was it above the water? 
A. While we was working we had it high enough 


to keep the water out on this side. 
Cross Examination. 
@nestions by Mr GILTNER: 


Mr. Nelson, when they started in—do you know 
when they started in, the day on which they started 
in to take the gravel out of the coffer-dam, Mr. Nel- 


SOM? 


a den tremember. 

Q. Do you know whether that was in October or 
November: 

A. I don't remember at all the date. 

Q. Were you present on this coffer-dam on the 
day on which Mr. Moore was hurt running the nail 


in his foot? 
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A. I think I was there in the morning, but I don't 
remember of it. I know when he was hurt I was out 
Gue pret J. 

©. Youlwere notover there ama: 

A. No, sir. Iwas there maybe just before, maybe 
Uber 

©. When did you first hear of Mr. Mreore bene 
Ieee 

A. T heard right the same day—perhaps five min- 
lites after. 

‘OO. Now, you state the day on which Mr. Motire 
was hurt, then, this coffer-dam was filled with gravel, 
was it not? 

A. No, sir. It was not. The gravel was outside: 
QO. Well, you had taken the pipes out the day on 


which he was hurt, had you? 

A. Yes, sir. I was going to take them out, some 
of them, and he was going to shovel gravel away. 

©. Iknow. But wasn't there a pipe about here in 
the coffer-dam, about 16 inches in diameter—one near 
the north pier and one near the south pier? 

A. We had about three or four pipes there, and 
one right there. 

©. Well, now, the day on which Mr. Moore was 
hurt —do you remember the month that was? 

A. I don't remembertiire nion th. 

Q. Well, she day on which you took your pipes 
out, 3 and + inch pipes—do you know what month it 
was in? 

A lt Was in Octaher: 

QO. What titel ine@ctol em. 
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A. Well, I don't remember. I didn't pay any at- 
tention to it. I had to be all around, so I didn’t pay 
any attention to it. 

©. Well, lunderstand that. Well, now, there was 
a 16 inch in diameter pipe here, you say? 

Ries, sil: 


>i PO > 


ord ole ere © 
esr sin. 
Do you know when they were taken out? 
Well, we was going to take them out—when I 
had them disconnected. I had to take the nuts and 
the bolts. Thatis all] had todo. I left it to the other 
gang to take them out. 

OP mDideyouree Mr. Moore there thaiday: 

J seenshimeeround there, but I didnt pay any 
attention to it, you know. 

QO. Did you see him? You know Mr. Moore? 

A. I know him. 

Q. Did you know him before this accident hap- 
pened? 

A. knew him around the work, yes sir. I knew 
who he was. 

Q. Did you know him to speak to? 

A. Yes, sir. I knew who he was. 

Q. Did you see him on that morning, that day? 

A. I didn't pay any attention to it. 

©. You didn’t pay any attention to who you saw 
there, did you? 

A. No, sir. 

Q. These 3 and 4 inch pipes, on what day were 


they taken out? 
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A. Ilcan't exactly remenmben 
O. Were they taken out before or after the 16 inch 
pipes were taken out? 
They were taken out before. 
How many days before? 
Well, I can't remember. 
About how many, would you say? 
Maybe 2, 3 or 4 days. 
Two or three days? 
hes 
And did you see them trying to take out these 
pipes—these 16 inch in diameter pipes on the day on 


10 PID BIO PO > 


which Mr. Moore was injured? 

A. Well, I can't remember. I had to go and dis- 
connect it and have it ready. I suppose he was around 
on the work. He always had to take them away, the 
dirt— 

QO. Did you see Mr. Moore there that day? 

A. Ican't remember seeing him. I didn’t pays 
attention to see him. I was attending to my work. 

QO. What was the height of the gravel in this cof- 
fer-dam on the day on which they were taking out 
these 16 inch in diameter pipes? 

A. The height of the gravel? 

Oem es: 

A. Well, there was some gravel around one pipe, 
and then there was water around one of them. 

O. Did you see the men shoveling gravel in this 
coffer-dam on that day? 

A. Ican't remember. That was not in my line at 
all, They had to have them ready for me when | aaa 
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over, so I don’t remember. 

Q. You didn't see what was done there until after 
they got ready for you? 

Pe ere. 

Q. Do you know what time of day they did 
get ready for you? 
No. I don’t remember. 
It is too long ago for you to remember ? 
Mes, Sit. 


@ -2o 


Would you say that during the month of Octo- 
ber water would come up all along this coffer-dam 
here, when it was high? 

A. Sometimes. 

©. And then sometime in the day there would be 
mo mwater there at ally 
It would go down. 
It would go down and come up? 
Mes, sir. 
Now, did you see any logs projecting out from 
the bank of the river towards this coffer-dam? 
Yes, sir, I did. 
Whereabouts ? 


OPO > 


Over here. 

And where else? 

I don't remember any other place. 

That is the only place you noticed? 

Yes, sir. There is all kinds of old lumber stick- 


PIO PO PO > 


ing out on the bank all over. 
©. Would you say that 
on which they took out, or were taking out, these 16 


did you notice on the day 


inch pipes whether there was any water here or not? 
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pee) dont remenber 

Q. You don't remember that? 

ay. “&o, sit. 

©. There might have been water there, for all you 
know? 

A. Well, there was water some places along here. 
And there was gravel too. I didn’t pay any attention 
to that. I didn't have time enough to stop and think 
about that. 

©. You never paid any attention. Did you ever 
have any occasion to go over on the bank of the river 
aac alles 

A. I walked on old lumber around. 

©. Where did you walk from, from the cofter- 
dam ? 

A. On just this walk. 

©. From thetlear, 

A. Yes, sir. 

Q. Did you walk from the coffer-dam over to the 
bank of the river at any time? 

Jee ES 

‘QO. Whereabouts? 

A. Over here. Here was some gravel. Here was 
some boards. 

QO. That would overflow with water sometimes, 
would it? 

J MS, Sink 

Q. Then you walked from near the middle of the 
coffer-dam on lumber over on to the bank of the river? 

A. Walked over here some place. 

@. Well, over dow here: 
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Da Hes, 

Q. Down near the south pier. Well, now, about 
how near the pier was this lumber piled in here that 
you say you walked on? 

= Ob; It cant remember. lt avastmet piled. It 
was thrown all around. 

Q. And how often did you do that? 

A. Only when I had to go over there and do some- 
thing. 

Q. Well, when you did that, there must have been 
water then along in front of the coffer-dam. 

A. ‘There was water around here. 

Orit it amelie been dry land, you would have 
walked on the land, wouldn't you? 

LEMNOS. ity 

©. Now, do you know, you say you don't know, 
Mercondition im irony of the East part of the comer- 
dam on the day on which Mr. Moore got hurt, do 
you? 

PePNO, Sir. 

QO. You don't know whether there was any lum- 
ber there, or whether there was any staging there or 
not, do you? 

A. Well, 1 know it was old lumber in around. 
There was no staging at all. 

Q. But you stated you didn't look. 

A. Well, I didn’t look. I know there was old 
lumber. 

QO. But you didn't look on that day, did you? 

A. Iam sure I looked when I walked on there. 

O. Well, did you walk on that day over on to the 


ww 
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bank of the river, when he was hurt? 
A. Yes, ] was there in the morning, working 
around. I had some gravel and stuff in the way one 


pipe, and then the other was water. 


Q. I mean on the day Mr. Moore was hurt. 

A. I don’t remember thatmky, at all: 

‘Q. You don treniemiberthaaday atall’ 

[ee IN Gy 

Q. Then you don't remember whether you walked 
on the shore on the day on which he was hurt, or not, 


do you? 

A. Well, I was over there. It 1s kind of hard to 
remember. 

©. Well, you don’t remember whether you did or 
not? 

A. I didnt pay amysaitention io the davemmml 
walked and things like that. 

Q. That is what I want toknow. That is what we 
are trying to get at. On ile day on which Mr. Megre 
—T asked you that question. Mr. Nelson, where were 
you onthe lOthiday et Wecember 19122 
I think I was in southern Oregon. 

Where? 

Away down in Southern Oregon. 

Souther pana tierstare? 

Yeswcie 

When did you work for this company last? 
T worked all winter. 

All winter? 

Yes, sir. 

Under lr. Alexamnden: 


OP O>rOP>O FO > 
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No. 

Whom? 

Mr. Willard. 

And he worked for Mr. Alexander, for the de- 


Oo ree 


fendant company? 
A. No, he was in another place. Mr. Alexander 
was not in Portland. 


Q. I know, but it was for the same company. 
Ee 1 CS. 

©. Are you in their employ now? 

A. No. 

©. How long have you been working for them? 
A. Ihave been working about four years. 

Oe otcady 

bes Soe 

CO. 


And whenever they have any work to do, you 
generally work for them don't you? 

A. Yes, sir. 

QO. Are you engaged to do any work for them in 
te stitiire ? 

Poel niet. 

QO. Well, but not you might. Are you engaged? 
Are you going to do any work somewhere, and are 
you going to work for them? 

A. No. Not that I know of. 

Mr SENN: I object to this, taking up the time of 
the Court. 


©. What? 
A. No. 
Texcused. 


GEORGE F. CLARK, a witness called on behalf 
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of the defendant, being first duly sworn, testified as 


follows. 
Direct Examination. 
Questions by Mr. SENN: 


min, Clark, where dovyoumiine © 
A. I live in Brantwood Addition, Portland, Ore- 


O. How long have you lived there? 
A, About threeixeim 
©. Were you working for the Union Bridge & 
Construction Company on the Broadway Bridge Oc- 
tober 2, 1911, about the time Mr. Moore was hurt? 

A. Yes, sir. 

QO. What was your business? 

A. Iwas hoisting engineer. 

Q. Hoisting engineer. As hoisting engineer, what 
was your duty? 

A. Well, | ran the derricks: 

On Vliet is) ian; 

A. Derricks—handled derricks, different derricks, 
and being on barges and on shore. 

QO. Were you familiar with the conditions down 


there about the time Mr. Moore was injured, on pier 


/ particularly? 
A. Well, I couldn't say that I was especially on 


that date. 
QO. Do you know the position of the float there, 


and the barges, and the stairway? 
A. Well, I know the position of the stairway and 
float, but the barges, | couldn't say as to that. 
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‘Q. State whether or not the float was anchored 
against the coffer-dam. 

A. Well, at that special day I couldn't state if it 
was; but then it was supposed to be there, because | 
had occasion to use that float about twice a day. 

©. How did you get across the river? 

A. By boats. 

QO. And would you use the float for that purpose? 

A. We would have to come down on the float in 
order to get on the boat—if you were at that point. 

OF Was titere any ladder running from the iloat 
Hipetontheltop or tile pier? i 

me Y €5,)°Sir. 

©. Who used that ladder? 

A. Why, it was put there for the civil engineers to 
use, as I understand it. There was nobody else had 
any occasion to Use it. 

Q. Do you know of any staging having been built 
from the coffer-dam to the east bank of the river? 

A. Why, not anything of a permanent nature, I 
don't know of anythink ever having been put there. 
Tt might have been, but I would not have known it. 

QO. Did you ever see any there? 

A. No, I never saw any permanent staging there. 

Q. Did you have anything to do with getting these 
pipes out? 

A. No, nothing at all to do with getting those 


pipes out. 
Q. On the west side of this coffer-dam, pier 7, did 
you ever have any trouble getting a scow stick therer 
A. Well, we have at times when the water was 
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low, the nose of a scow would set in—say this is the 
opening between the two piers, we would pull a scow 
1n— 

Mr. GILTNER: 1f object to this testimony umless 
it is confined within some reasonable time of the hap- 
pening of this accident. I don’t think it is competent 
testimony. 

COURT: I wall overmiletthe objection. 

Mir. GIL TNER Se saveranme ception, 

QO. Iwish you would just step in front of the jury, 
Mr. Clark. Referring to M@del |, in Detendant sae 
hibit 1, which appears to be a down view of pier No.7 
and the coffer-dam, showing the shore line, and the 
float, and the stairway, and the letter G appeartiiaane 
show ground, state whether or not at times dure 
October and November, 1911, there»was ground from 
the coffer-dam to the bank. 

Objected to as incompetent, irrelevant and immate- 
rial, and not confined to the time within which this 
accident happened. 

COURT: I tnderstand the accident happenediem 
the 2nd day of October, 19117 

Mr. GILT NER: Wes, sir. And it is wery easxaion 
him to ask him that-question. Jf he knows. heveam 
TEStiiy to tt 

COURT: It ought to be confined to abouttiime 
time. 

©. On or about October 2, 1911, at the tititegyam 
were taking these pipes out, and at the time Mr. 
Noore was injured? 

A. J couldn't say on that day. I had occasion to 
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use that quite often, I would have occasion to go on 
this work, but on that especial day, I don't know. I 


remember of Tom getting hurt, but I don’t know; 
but at this special date, of course, I would hate to say. 
I was on and off that building and across that float, 
say going on and off that float an average of twice 
a day. 

©. Did you ever see any dry land from the bank 
out to the coffer-dam? 

A. Yes, I have seen dry land, so it was possible to 
step off from the cribbing to the coffer-dam to the 
bank. 

Wee ihere lassbcen some testimony Since aly, 
Clark, about a log projecting out. Where was that 
log projecting out? 

A. I cannot say exactly what the position of that 
log was. There was a log sticking out of the bank, 
as I remember, and there were times when we were 
working there that it was necessary, you know, fora 
man to walk around this bank. It was irregular 
shape. And along about where the south pedestal is 
there was a log projecting out from this bank, that 
stuck up some distance up in the air, and towards the 
pier; but then I couldn't exactly state the location. 


©. When you refer to the south pedestal, do you 
refer to B? 

A. Yes, sir. 

QO. That would be the one that is up opposite the 
teats 


A. Yes, up opposite the float. 
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Cross Examination. 
Questions by Mr. GILTNER: 


Then, Mr. Clarke, on the 2nd day of October, 1911, 
you are not prepared to state what the condition of 
the water was in front of this east part of the coffer- 
dam, aré you? 

A. Well, no, not accurately ; not at that particmlag 
date, I wouldn’t state. 

©. The water would rise and fall there, would it 
not? 

A. It would fall and rise all along the river, yes, 
Sir 

Q. Were you there on the 2nd day of October? 
Do you remember whether you were there on the 2nd 
day sot ©crobers 

A. I wouldn’t state specifically that I was there 
on that date. My work was not especially around 
that pier any more than it would be around others; 
amd i was first ome places mncetiemeamoulie i 

QO. What were you—a donkey engineer? 

A. Yes, sir. 

Q. And you had charge of a barge, or donkey en- 
gine on a barge? 

A. I was on no special engine. I would be first 
on one and then on another; and I have worked 
around this pier. 

‘Q. Did you have anything to do with pulling these 
Bipes out ot Were: 

A. No, I didn't have anything to do with taking 
those pipes out. 

Q. You don't know whether you were there on 
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the 2nd day of October or not? You wouldn’t swear 
positively? 

A. No, I would not swear positively whether I 
was there on that date or not. 

Om Now, another thing, Mr. Clarkes tloat here 
—this rope sometimes would be tied closer, and this 
float would be nearer? It swung from and towards 
the coffer-dam, did it not? 

A. It might have been some nearer up and down; 
iGeonldi t state. 

©. It was tied with a rope? 

A. Well, the end would extend out in the river; 
it swung around. 

Q. Was there ever any time when the float was 
further away from the coffer-dam than others? Did 
you ever notice that? 

A. It is possible there might have been, further 
away than others. 

QO. Then, if it was further away from the coffer- 
dam, why, there would be a little slack in the rope, 
wouldn’t there—have to be? 

A. Oh, yes, there would be a little slack in the 


rope. 

Q. Do you know the length of the rope? 

A. No, I don't. I never paid much attention to 
anything like that. 

Excused. 

Recess taken until 2 P. M. 

W. J. CHALFAN, a witness called on behalf of 
the defendant, being first duly sworn, testified as fol- 


lows. 


120 The Union Bridge & Construction Co. 


Direct Examination. 
‘Questions by Mr. SENN: 


Mr. Chalfan, where are you working at the present 
time? 

Me No place, sir. 

©. Where have you been working in the past? 

A. Seattle, lately, 

©. And for what company? 

A. International Contract Company. 

QO. Did you ever work for the Union Bridge Com- 
pany? 

A. Yes, Sir. 

©. Did you work there at the time Wi Moores 
plaintiff, was hurt? 

pe odid: 

QO. What kind of work were you doing? 

A. We were tearing off, cleaning py princi aie 
around the pier on the East side at the time. 

QO. You were cleaning up at the time he was hurt? 

Ee Sues; 

O. How many men did you have there? 

A. Well, I don’t know—some five or six; possibly 
more. 

©. Were you tle escromtie 11cm 2 

ye es. sit 

QO. How long had you been working there when 
Mr. Moore was hurt? 

A. Working at this place? 

Oe es, 

A. Well, I disremember now. It might have been 


one day; maybe two; maybe more. 
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QO. What had you done there before? 

A. Well, just nearly everything that was to be 
done on the bridge. 

Q. Had you scaled down the forms from off the 
piers? 

A. Well, that had been done ahead of us. 

QO. What were you doing there at the time of the 
accident particularly? 

A. Well, we were tearing out some of the forms 
from under the water, and tearing out the coffer- 
dam, taking out the supply-shaft and man-shaft. 

OP will hand you Defendant’s Hxhiitaet amd: | 
wish you would step down before the jury, Mr. Chal- 
PMimeamnc@etyoteeam step back here so the jum, camcec: 
Now, referring to the word “Float” there, what was 
mat at the time 7 

A. Well, it was a float. 

©. Where was it anchored? What position did 
it have? 

Ewe cll, it Was aneliored alongside of the pier, 


on the down stream side. 


Ore. as it anehored to the cotfer-daim? 

eet cS. 

O. How would you get onto this float? 

A. Come down the steps. 

QO. When you refer to the coffer-dam, what do vou 
mean ? 


Well, this is the coffer-dam, that is outside. 
Woummeanethe outside casing? 

Mes, Sir. 

Was it your purpose to tear this casing out, 


OP O> 
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too? 
A. Yes, sir. 
©. How deep inthe ground was that casing sunk? 
A. I don’t know. I had nothing to do with that. 
Q. Was it below the water level? 
A. At that time? 
OF the bed of the tive. 
A. Well, sometimes it was below the water, and 


sometimes the water was below it. 

QO. JI mean, how deep into the ground was this 
coffer-dam? 

A. Idon’t know. 

Q. It was down into the water, anyway? 

ae ec 

©. Now, these piers stood up about how high 
above the coffer-dam? 

A. Well, lcouldnttellyou. Possibly cichtechras 
twenty feet—something of that kind. 

QO. Were there originally forms around them? 

A Yes, sir. 

©. How were those forms built, will you explain 
to the jury—the forms of these piers? 

A. Weill, they put on iimbers on the outsidegel 
should say 66 or something like that, and then nailed 
the boards to those. 

©. From the inside? 

A. Yes. So as to have smooth surface from the 
outside. 

QO. So as to have a smooth surface from the out- 
side? 

Ag) Yes. 
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©. Then when you had the form built, what did 


you dor 
A. Filled it up with concrete. 
©. You pour the cement in frem the inside? 
vg NCGER 
©. Are there any nails driven from the outside 


imorthe cement ? 

A. No, sir. 

Oe ihesnais are all driven from (Me aunside out, 
and the studding, or the timbers that hold the form 
are on the outside? 


Ae Y es. 
©. That is the crib work? 
A. Yes, sir. 


©. Now, in tearing that down at the time of the 
accident, what had happened to the form around the 
piers? 

A. Well, they had taken it down. They had 


jerked it down away down into here. 


QO. Down to the water line ? 

Ee ews. 

Q. You had it down to the water line? 

Ae Yes, Sir. 

©. What was done with the old form stuff and 
lumber? 


A. It was throwed back up on the shore. 

Q. How did you get it around there on the bank? 

A. Well, we would lots of times just throw it in 
the water here, and they would pull it out on the bank, 
or we would throw it out there, and take it on up. 


@) Use pike poles: 
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A. Yes, we used a pike-pole. 

©. How did you scale it off the form of the pie 

A. Well, I never pulled any off, you see. What 
we got was here. We just pulled it out with the der- 


ie 


rick from underneath. 

Q. That is this coffer-dam ? 

A. Yes, and some of the forms, too, from under- 
neath the water. 

QO. From underneath. Where were these pipes 
you were going to take out? 

A. One in here some place, and one there, and one 
about (here, 

QO. What had those pipes been used for? 

A. Those two were supply-shafts. Put the con- 
crete into the bottom, and rocks in the bottom. The 


other was asmam-shiait, 


Q. Where the men went down through the shaft? 
me «=e 

©. And it was those you were going to take out? 
ie VES. 


‘O. At the time oi this accident, Mr. Chaliangiwenre 
you engaged in tearing out this coffer-dam, and the 
forms, and the pipes, and cleaning there? 

A eS, Silir, 

Mr. GILTNER: Now, if the court please, I ob- 
ject to leading this witness. Hecan ask him what he 
was doing, and then he may make a statement of 
what he was doing. 

COURT: I thittkgyon@bettemsle: him state: 

©. Do you know the length of the coffer-dam? 


A. NG, sir. 
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Do you know the width of it? 

ING Sit 

At tlle time of this accident) Mir, Clialian, did 
you have a barge along the line marked “D”, or hoist- 


0 PIO 


miemeertick, or did you have anything alomemtiiere - 

ne GILTNER: I object to lits leadme this wit- 
esse il) that way. lle can state what was itlere and 
Por uie, wenerdoing it. I think that is the proper 
way of conducting the trial, without leading the wit- 
ness. 

COURT: This witness knows whether or not they 
were down there. Let him answer that question. 

©. Do you know whether there was anything 
mome tie ime We there? 

A. We had our derricks along in here. 

QO. What was that used for? 

Peet wes tompell ott these forms, and this cotter- 
dam out of here, and take out the pipes and the shafts. 

QO. What was this derrick composed of, and how 
would you fasten it. Just explain to the jury. 

A. Well, there was ascow. There was a boom. 

(Oe es pecumihat projected out . 

A. Yes, sir. 

Q. And how did you get out to attach onto the 
forms? 

A. Well, we would get out from the coffer-dam, 
atrach tron tirere. 

Q. Did anything run from the boom-pole down 
here? 

Peeeiiiecres as 2 line, a cable. 

QO. And what was on the end of the cable? 
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A. I disremember.” Weeatdm t sax: 
©. Did you ever have any trouble alone the time 
marked “D"? Do you knowewhat the depth of me 
water was along the line marked “D”? 

A. There wasn't much water here. At times it 
would be more; at times it would be less; and the 
water filled in. They throwed dirt over from here, 
and dirt in here, until it run over on the inside of the 
crib, and got dirt on the inside around this shaft. And 
we was trying to get that out. 

©. Do you know how deep this pier was sunk? 

A. “Nowsir: 

QO. What was done with the dirt that was taken 
out of those piers? 

A. It was thrown in here and in here. 

©. That was when they excavated it was thrown 
lieelaeine © 

AL WYeS sir. 

QO. On the day oietie accident, was Mie Moe 
working for you? 

AG cs) sie 

QO. Just explain to the jury what you know about 
the accident and iiiewact: 

A. All that I knew, I saw him, and he said he 
stepped on a nail. 

Q. Imean prior to that time, how did he happen 
to get over here? Just explain the whole proceeding. 

A. Well, I don't know how he got over. He was 
sitting over there quite a while, and I was over in that 
way, and I just asked him, I says, “What ts the mat- 


ter, Tom?” Hesavs, “] rama mails toy Toe 
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Q. Where was that conversation had? 
Pee itis isetie float. 
©. This is the float, the piers, and here is the 


A. Well, I was over in here. 

Q. Where was he sitting? 

A. He was sitting along in here some place. 

ee Vy haven: 

Pee Ooueiie orotimd, | think? 

ie HeP NER: Now, it the Court please den « 
want to be captious, but the witness never testified 
he was sitting anywhere. I don’t think that is a prop- 
er way of trying a case. It 1s very leading and sug- 
vestive. 

Bee temimicht lave been sitting on a board ore 
might have been sitting on the ground. 

©. Where was the board or the ground? 

A. Right in here. Right along here somewheres 
—J am not sure. 

©. I wish you would make a mark with a pencil 
about the place. 

Ewe oomewheres here, It is about in here sonic 
pete as wellas { remember. { haven t bee there 
Simce. 

COURT. Wiatis that mark? 

MiSs NON ste near the word “Plamy “to tie 
melt of the word Plan.” 

©. How did you first happen to see him there? 
ioe Velleielapwened to be in here: 

OPV ere you near the float? 


~~ 


A. I was in here. 
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Q. How far is that from the float? 

A. Well, I might possibly have been six or eight 
or ten feet from the float. 

©. Were you on the bank or on the stairs? 

A. lavas on the siren 

Q. Now, what transpired? 

A. I just asked him what was the matter, and he 
said he stuck a nail in his foot. I asked him where- 
abouts. Fle said Rigiialiere © 

©. What did he point to? 

A. He just put Msthtimbtoverlikethat, 1 didi 
pa¥ anymore attention, 1 says, Did it hurt prem 
bad?" He says Yes, or something to that efiectamm 
told him to go up to the office. I can remember tell- 
ing him to go to the office and get something done 
for it. We always do. 

©. Well, now, when he pointed, what did he point 
10) © 
Well, he poimited to the board. 

Where was the board? 
All overstivetcnene: 
Was this board on the bank, or on the coffer- 


D FiO > 


dam, or in the staging? 

A. It was on the pak, ometite sliore. 

Q. What was he doing with his shoe? 

A. He wasn't doing nothing with his shoe. 

©. Did he have the shoe ott or was it on? 

A. It was off at the time I saw him. 

'‘O. Referring t@ the letter FY and to Defendant. 
Exhibit 1, which purports to be a shore line marked 


in blue, I will ask you whether there was any scaf- 
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folding between this shore line and the bank—stag- 
ing? 

A. No, sir, we had no staging in there. 

Q. How long had Mr. Moore been sitting on the 
shore there before you walked over to him? 

Lome lecouldintarell! you that. 

©. Was it a minute or two minutes? 

A. Oh, it might possibly have been two minutes; 
maybe more; maybe less. 

©” How imam boards were lyiige enetie shore 
there, do you know? 

Poe couldnt tell you that. 

Ome cteticre tive hundred or two hundred? 

Pe Nitereswasmentte a number of them, lots for 
them torn off, lying around there. 

©. How long were those boards? 

A. They varied in length from say possibly ten 
feet to maybe fourteen, something like that. 

©. After the accident, did you keep on working 
therete 

Pee dic vec ssn. 

‘Q. Had you ever ordered, or had you ever your- 
self built any staging or scaffolding to walk from 


the coffer-dam? 
A. No, sir. 
QO. Do you know which way Mr. Moore took to 


eo across the river after the accident? 
A. J couldn't tell you that. 


Q. You went about your work and he went off? 


ee Yesesir. 
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Cross Examination. 
Questions by Mr. GILTNER: 


QO. Where were you when vou told him to go to 
Minemaniice: 
I was on the shore, on the East side. 
On the shore? 
Yes, sir. 
You are positivesaisunar: 
Wee vcits 


1 PO PIO p 


Do you remember testitving in this case ougen 
about the tOth day of December, 1912? 

A Ml ale. 

QO. Do you remember testiiyine at that time tin 
you went back onto the barge, and Tom Moore came 
over there, and you asked him how his foot was, and 
he said that his foot pained him, and you told him— 
he passed you on the barge, and you told him to go to 
the office? Do you remember testifying to that? 
No, sir 
Do you deny that you testified to that? 

I donot: 

You do not? 

I do not. 

You do deny that? 
No, sir. 


OF OFOPO> 


I will ask you if you didn't, in the presence of 
Judge Bean and Mr. Senn and myself and the jury, 
whose names I do not recollect, make this statement: 
“Where was this barge? A. It was sitting on the 
outside piers. Q. Just on the other side of the cof- 
fer-dam from you? A. Yes, sm. Then DP passedeiim 
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Moore sitting on the shore, with his shoe off. I says, 
‘What is the matter with you, Tom?’ He says he 
stuck a nail in it, so I went on over. Then I went 
across to the barge, and I think I unhitched, if I re- 
member right. I done the unhitching while the other 
boys were getting ready to get the supply shaft out. 
He came out on the end of the barge where I was 
and said his foot pained pretty bad. I said for him 
to go on over to the office and have it attended to.” 
Do you deny that you made that statement at that 


time? 
pe Ilo not. 
‘Q. What? 
oe ihn tdeny it, mo, sir. 
Oo Well ourdrdtimake that, didn't you? 
me Possibly idid: 
©. Then now when you state that you was on 


the bank when you told him to go to the office, you 
are mistaken, are you not, or were you on the barge? 
What is your answer to that? 

A. Well, it has been some time ago. I disremem- 
ber just exactly. 

©. Well, it wasn't a very long time ago. 

Mire sSENN: Your Honor, | would like to have 
counsel read the rest of that testimony. ‘The con- 
versation he had with Mr. Moore on the bank. 

Mr. GILTNER: Iam not asking him about that. 

Om Yotmtecmied today that yousdndm 1 sscee, Mr. 
Moore go off the coffer-dam for the board, to take 
it over to the coffer-dam, did you? 

A. 1 don’t remember seeing him, or whether I 
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saw him or not. 

Q. Didn't you so state today, that you didn't see 
him go off for the board? 

A. I disremember whether I saw him or not. 

Mr. SENN: The witness never testified to thateat 
aul, 

Mr. GILTNER: Your Honor, we will go throg@en 
his testimony. He stated he didn’t see him come off 
the coffer-dam. 

COURT: The jury will remember his testimony. 

Q. Is it not a fact that at the other time vwitem 
you testified in this case, at the same tine amd places 
you stated that he came off the coffer-dam, and he 
he cate 


came by you, or he came over on the float 
around by vou? I will get the testimony and read it 
to you, so that we will know. Here it is: “Didn't 
you just state to this jury you didn’t know how he 
got to this pier—to this bank? A. Not when carry- 
ing the board, the second time. ‘Q. That was the 
first time. Didn't you make the statement vou didn’t 
know how he got from this pier over there—you 
didn’t know? Didn't you make that statement? A. 
Well, he passed me here, going here.”” (Meaning that 
you were on the bank at the time). “Q. Didn't you 
make that statement to this jury? You didn’t know 
how he got from that pier over on the bank there? A. 
I might possibly. Q. Now you have changed your 
testimony and recall now that you do know, don’t 
you? Mr. Senn: I don’t think the witness testified to 
that at all. Mr. Spencer: I don't think he has changed 
his testimony. Q. That is a question for the jury. 
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Now, isn't it a fact that Mr. Moore was on this cof- 
fer-dam here?” Wait till I get the original question 
here. You answered that? 

Mr. GILTNER: I don't want to take the time of 
the court, but I will get it and introduce it in rebuttal. 

Q. Did you not state at that time and place, in the 
presence of the people whose names I have mentioned, 
that Mr. Moore came off the coffer-dam after you 
came off, and he went by the way of the float, and 
came around by you while you were on the bank of 
the river, and he stopped and asked you—or words 
to that effect—what to do, and you told him to go 
and get a board and take it over onto the coffer-dam? 

A. Idisremember just what I did say. 

©. Well, when is your recollection the best—now 
or when you testified the last time? 

COW Answer the qitestion, if you"can 

A. Well, I disremember just how it was before, 
what I did say before. 

©. Whatis that? 

Wee iveay Iodisremember jist the words we 
diditse béiore. 

‘©. You say you gave him orders to get a board? 

A. Yes, sir. 

©. What was that for? 

A. That was to get on the scow, where it was got 
out, floated out. 
What was that? 
To get onto the scow. 
What was this board to be used for? 


A gang-plank. 


> iO PO 
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QO. A gang-plank for what? 

A. Getting on the scow. 

©. Did you not testifyat the other time, at tie 
samme time and place, during the trial of this tease 
that you ordered him to get that board for the pur- 
pose of putting over on the edges of this coffer-dam, 
so he would not get his feet wet while reaching down 
to the bolts in these pipes that went down 
into the coffer-dam ? 

A. No, sir. 

Mr. SENN: Your Honor, we object to that ques 
tion as not a proper question to ask this witness. If 
counsel has that testimony, let him introduce it, and 
let him read the statement to the witness. The wit- 
ness never made any such statement in the other trial, 
and this is all imagination on the part of counsel. He 
has looked through his evidence here and couldn't find 
it. 1 think he ouclt to bem-equired to 1cadeenr 

Mr. GILTNER: That ts not a fair statemientan 
THIS time, JT Anierepedtiiesttesssineat ac. lecme 

COURT: There seems to be a dispute about tiem 
Mr. Senn says he didn't testify to that. I think you 
better get the record.” Wousbetter refer tomiine tee 
mony, and read that to the witness. 

Mr, GILTNER: Jet will take a little time foi ame 
to get it. I wil ask him a few more questions first. 

COURT? Veuewek 

QO. What time did you go to work there that 
inetning, Wi. Chalian ? 

A. I disremember what time I went to work there 


at that point. 
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A. I disremember what time we went to work at 
that point that morning. 

©. Did you go over in the boat with Mr. Moore? 

fa 1 didw’t @0 over in no boat at all. 

©. Was Mr. Moore on the coffer-dam when you 
@ot there: 

A. If disremember, sir. 

Q. Did you see the men working on the coffer- 
dam when you got there? 

A. No, sir. 

©. Didn't you see the men shoveling gravel from 
around these pipes at the coffer-dam? 

A. When I got there? 

Q. While you were working there? 

A. When I first got there, there was nobody 
working there. 

Ol” Well, after you got there, didn t yeumsde the 
men shoveling the gravel away from these pipes that 
were in the coffer-dam? 

As Wes, sir. 

‘O. And Mr. Moore was on the coffer-dam shovel- 
ing it away from them, was he not? 

i He couldn t reaeh it from the cotier-dain. 

QO. What? 

AW rercemidn t reach it from the comeéerdamn. 

Q. I say, he was in there shoveling gravel with 
EnevOuMer inet. wes he not? 

COURT: Answer the question whether he was or 
not. 

©. Ifyou remember. 
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A. That I disremember, whether he was there, or 
hitching on. . 

©. You wouldn't deny but what he was, would 
you? 

A. Well, I disremember whether he was or not— 
what he was doing exactly at that time when I got 
tinere. 

QO. When did you first go to work there to strip 
these pieces off the coffer-dam, these side pieces here? 
This whole thing here is the coffer-dam, isn’t it? (Re- 
ferring to model). 

A. Yesaesir. 

©. Now, these pieces on the sides were the pieces 
that you were taking off, were they, you claim? 

A. Taking off some of them, yes, sir. That was 
not all we was taking off, though. 

‘OQ. You were trying to get those pipes out there, 
Welle WOU not? 

ee Sst. 

Q. And you were shoveling—the men were shoy- 
eling gravel away from the sides of these pipes so 
they could get at the bolts, just as the engineer testi- 
fied to, weren't they? 

A. Some of them were, yes, sir. 

Q. Now, what I want you to tell this jury is, what 
time you went to work on the morning of the 2nd of 
October. 

A. [couldn't tell you, sir. 

©. Was it seven o'clock, or half past seven, or 
eight? 


A. J disremember now what time IT did go to 
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work. 7:30 was the time we most generally went to 
work. I never lost no time—was there nearly al- 
Ways on time. 

Q. Do you remember of ever having stripped any 
of these pieces off this coffer-dam before the day of 
this accident? 

A. I disremember whether we had taken any off 
before or not. 

OO} Ismitmtmatiact) Mir. Chalfanjahatithemnrst day 
that you had anything to do with taking them off was 
the morning that Mr. Moore was injured? 

A. I couldn’t tell you now whether that was the 
first day or not. We might have been working there 
several different times. 

OF Isn tt tact, Weir. Chalfan, that you"hadnt 
taken any of these off there that day at the time—up 
to the time that Mr. Moore was hurt? 

A. I disremember whether we had pulled any of 
that stuff off or not there around the coffer-dam. 

'O> Didtyoumet state during the trial of thismeace, 
in the presence of the parties whom I have already 
mentioned, that you had pulled some of these off prior 
to the time that Tom Moore was injured? 

A. I say we might have pulled some of them off. 

©. What? 

A. Isay we might have pulled some of them off. 

©. lIamasking you if you didn't state that you did 
before this, at that other trial. 

Miz SENS sObjected) to. The testimony is the 
best evidence. 

Cole Posy ou Temeniher what vou stated at 


188 The Union Bridge & Construction Co. 


the former trial? 

i Iede not. 

COURT: He sams he doesint remember 

Mr. GILTNER: That issalltright. That ispramee 

QO. Now, do you mean to tell this jury that you 
were pulling these boards off this coffer-dam while 
these men were in here shoveling this gravel away 
from these pipes on the morning that Tom Moore was 
injured, with a donkey-engine and chains? 

A. Yes, sir, we pulled thenp any tinve. 

Q. Wouldn't it be highly dangerous to do a thing 
of that kind? 

A. No, sir, it would not. 

QO. With these men working in this coffer-dam, 
with a big chain to pull these boards off the side? 

A. It wouldn’t be dangerous. 

©. It would not? 

A. No, sir, it would not; not to my estimation, it 
wouldn't be dangerous. 

Q. Had you made a pull that morning before Tom 
Moore was injured?) Had you made any pull at all to 
pull these boards off before Moore was injured with 
the donkey-engine? 

A. We make pulls right along with the donkey- 
engine, right along, it wouldn't stop. 

Q. Task you if you had made any pull that morn- 
ing. 

A. IT guess we had. If we had been pulling—if we 
had worked there any length of time. 


Q. You said you were on the shore over here, 
didn't you? 
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Ae No; sir, | didn't say I was omthe shore over 
tliere: 

> Over herek 

™ Yes. Over there from the shores That is in 
the water there, I think, the way he has got it. 

QO. Where were you—over here, then? 

~ Up in theresome place, yes, Sir 

©. How far—will you just indicate on here where 
you were with a letter “X”’’? This is supposed to be 
the bank going up, and this is supposed to be water 
eves OugPlammiuis Ex. A). Now), just indieare 
where you were standing. 

A. This is supposed to be the bank here. Well, 
I was right along in here some place. 

©. Makea letter “X” there. (Witness does so). 

‘0. And I wish you would make a letter “C” over 
here where the scow was, with a donkey-engine, and 
where the engineer was. 

Af hhaigentt cot room. 

©. Well, make it approximately, about where it 
was. 

™. Ilt™Wwas off im here some place. The emeineér 
would be away back in here. 
How far was he from the coffer-dam? 
I couldn't tell you. 
How far was the barge from the coffer-dam? 
I couldn't tell you. 
The barge that contained the donkey-engine? 
I couldn't tell you that. 
What were you doing over here? 


> 10 FIO PIO PO 


Giving him a signal. 
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COURT: How is that? 

A. Giving signals to the engineer. 

‘QO. Giving signals? 

Yes, sir. 

What were you giving him a signal for? 
To pul 

Where did you have hold? 

I couldn't tell you where I had then. 


OO OM ae 


Couldn't you more easily give him a signal 
from the coffer-dam than to get away over onto the 
bank here to give it to him? 

A. No, si. 

Q. Why not? 

A. Say we would be pulling in here, could I see 
from here? 

QO. Yes couldniteyoue 

mM Novsin 

Q. But you were pulling the boards off here? 
What board was you pulling off at that time? 

A. 1 couldn v Tele, once 

‘Q. Were you pulling one from the east side or 
the west side? 

A. I couldn’t tell you what I was pulling then. 
We had lots of stuff to pull there. 

©. But you were pulling boards off the coffer- 
dam, weren’t you? 

A. Possibly not off the coffer-dam at that time. 
Maybe from around the form. 

©. Well, this is the form, is it not? 

Eee lt 15 M08 

Ome W hat ts that? 
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A. Coffer-dam. 

Q. And that is the board that went around to 
make the coffer-dam, wasn’t it? Now, where is the 
form you were pulling? 

A. The forms we was pulling was under the wa- 
ter, around the pedestals. 

QO. Down underneath the water? 

A. Right at the edge of the water. 

Q. Well, now, just show—just point here where 
you were making the pull, 1f you remember. 

A. I couldn’t tell you where we was pulling at 
Pee tpi ouren 

‘QO. Were you pulling here at the north pier, the 
forms at the north pier? 

eee coulda tell your 

QO. Well, if you were away over here, you must 
have been somewhere pulling some forms off the 
north pier or you wouldn't have been away over here, 
would you? 

A. Not necessarily. 

Q. Well, you wouldn't get away over here to give 
him a signal if you were pulling forms off the south 
pier, would you? 

Poe, simeand [wouldn't staivd”over there all 
dag at tliat, eitiver, 

Omri didmimasie you that. By thetway.edid™this 
donkey-engine make any noise while you were pulling 
finener 

A. They most generally do. 

Q. And at the time that you first saw Tom Moore, 
you were right where this cross was, and the donkey- 
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engine was making a pull on the forms? 
A. At the time I first saw him? 
©. Yes: 


~ 


A. No, sir, I was down in the shipyards the first 
time I saw him. 

Q. But I mean the day of the accident. Don't get 
off that. 

A. You asked me the first time I saw him. 

‘Q. Imean the day of this accident. We are talk- 
ing about this—not a month before. 

A. That might not have been the first time I saw 
him. 

COURT: Well, on the day of the accident. 

Q. Iam talking about the day of the accident. 

A. Well, the first time I saw him on the day of 
the accident—I don't know where I was at that time. 
I might have seen him half-a-dozen times. 

O. Well, 1 mean when you were on the Dank 
here, where this “X"’ was—were you making a pull 
then on the forms? 

A. Icouldn’t tell you whether I was on the forms, 
coffer-dam, or what we was making a pull on. 

©. Ididn't ask you whether you was on the forms. 
Now, is it not a fact that you could signal this donkey 
engineer better from over here on this part of the 
coffer-dam than if you got away over on the bank 
of the river here, away off out of sight from it, and 
out of the view, with this pedestal between you and 
him? 

A. I didn tiive that hemvcentierand I. 

Q. What did you go onto this bank for? 
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A. To give a signal. 

Q. Which way did you go to give that signal? 
Which way did you get off this coffer-dam? 

A. Get off on the float, and go around that way. 

©. And you were on the coffer-dam before, wasn’t 
your 

A. Yes, sir, I was on the coffer-dam several times. 

‘©. And if you were going to make a pull, the chain 
must have been fastened to the forms that you were 
going to pull, were they not? 

Poe Yes) sit, 

QO. Now, wouldn't it have been much easier for 
you, instead of going away from this float, and down 
here, and around on these steps, and around on the 
hank of the river, to have simply stepped over here 
and given him a signal? 

A. No, sir, it wouldn't. 

Q. It wouldn’t? 

ive OleSit. 

20m te Chialian, ist mot a tact thatatwie ture 

voumeave Mi Meoresthe order to go aid get the 
boards, some boards, that you were standing on the 
mest sidevei the coffer-dam, near the north pier? 

A. I disremember where I was standing. 

©. Just wait a minute till I finish this question— 
and Mr. Tom Moore was standing by your side there 
shoveling gravel, and you ordered him, told him to go 
across there and get a board to put across here, so 
that they could reach down and not get wet when 
they had disconnected this pipe, or words to that ef- 
tect, | Dideveu met do that? 
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A. I disremember where I was standing when I 
told him to get a board. 

QO. Did you not state, in your direct examination, 
that you were standing over here where this “X” 
was? 

Mr. SENN: We object to that, your Honor, as in- 
competent, irrelevant and immaterial, as not the tes- 
timony on direct examination. He said he was stand- 
ing there at the time he saw Mr. Moore on the bank 
with his shoe off. 

A. That is the time I saw him. 

©. Do you remember where you were standing 
when you ordered him to get this board? 

A. io, Sir. 

‘Q. Did you not, in the presence of judge Sem 
and Miss Bell, the stenographer, and the jury duly 
impaneled at that time, myself and Mr. Senn, testify 
that he came around from the float here, and he came 
there, and you ordered him—that he came from here 
to ask you what to do, and you told him to go and 
get boards off here, and take them and put them over 
like this on this coffer-dam? Did you not make that 
statement at that time, or words to that effect? 

Mr. SENN: We object, your Honor. The witness 
didn't make any such statement. 

COURT: Yowheitertindtintherecord: 

Mir. GILTNER: “Direct examination.” >I jazmll 
read it. It is also on cross-examination—it is better 
than it is here. This is direct examination by counsel 
for the defendant m this case: 

“Q. I wish you would state to the jury just what 
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you know about that and how it happened. A. Well— 
Q. And what work you were doing at the time. A. 
Well, we were pulling off the frames and _ getting 
take out the main shaft 


ready to take out some of the 
and the supply shaft. Two sections was taken up 
and we was getting ready to take them out, and at the 
time I told Mr. Moore, he couldn’t get across some 
way or other— Q. Across from where? A. From 
shore; I was standing on shore, and I told him to go 
over where the rest was and help them over there. 
He had been working over there; I disremember just 
what. ©. Where did you tell him to go? A. I told 
him to go over where the fellows were. COURT: 
Where were the boys? A. They were over on the 
coffer-dam. You see there was a gravel pile up where 
it had come out, in on the opposite side, and to the 
river side, where we could walk around there.” (now, 
that is on the west side of this coffer-dam). “It run 
in there quite a little bit. We were digging out 
around this supply shaft and the main shaft so they 
could get the plates out, about that much water, I 
should judge (indicating) and they would have to 
get their hands down in there; some had _ rubber 
boots; some didn't; plenty of rubber boots to put on. 
Mr. Moore was going over there and he couldn’t get 
across, and I told him to get a board to get across. 
Pretty soon then I hollered to the engineer to give us 
a pull weslhidecomenp and hitched on tome other 
side on the coffer-dam; we pulled on that. I got 
where I could see him and gave the signal. Q. Gave 
who a signal? A. The engineer on the barge.” 
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Q. Did you not make that statement at that time? 

A. I disremember whether I said it just in them 
words or not. 

Mr. GILTNER: I will get the other in the proper 
time. 

‘Q. Mr. Chalfan, you say that Mr. Moore pointed 
to the nail that he stepped on? 

A. He didn't point to no nail, no, sir. 

QO. Youasked him what he stepped on? 

A. Yes, sir. 

Q. Did you see the nail that he stepped on? 

A. No, sir. 

Q. Did you see the plank that he said he stepped 
on that contained the nail? 

A. Well, I saw the planks laying there. He says, 
“TI stepped on a nail in the plank.” 

Q. Isay, did you see the plank that contained the 
nail that he stepped on? 

A. [might have, I guess; there was plenty around 
there. I ought to have saw it. 

(), Wid you see it: 

A. I saw all the planks there was there. 

Q. Do you mean to tell this jury there were no 
boards here on the east, just off the east end of this 
coffer-dam ? 

A. Off the east end? 

‘©. Yes, in the water here, off the east side of this 
coffer-dam. 

A. We had loose boards in there. 

Q. Loose, boards between the bank of the river 
and the coffer-dam. Do you mean to tell the jury 
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there wasn’t anything there? 

A. There might have been a loose board throwed 
across there, for them to walk on. I couldn’t tell you 
about that. Sometimes there was. 

Q. Did you look particularly to see whether there 
was? 

ee Nopsir, [didn't look particularly. 

Q. For all you know there might have been some 
uliene& 

A. They might have laid some across there, yes, 
Sit 

©. Is it not a fact that’ om Moore had gone 
across here and got a board, and came back and laid 
it on here, on this coffer-dam? 

A. There wasn't none of these boards long enough 
for that. 

©. What? 

A. There wasn't none of these boards of that kind 
long enough for that. 

©. Iam not asking you that. Is it not a fact that 
Tom Moore had gone over and got a board, and laid 
it on the coffer-dam here, and the gravel that filled 
in on this edge, west edge of the coffer-dam and the 
eravel that was on the inside here, and then went 
over to get another, and when he went to get another 
he came back without it, and told you that he had 
stepped on a nail, or words to that effect? 

A. He didn't come back and tell me he had stepped 
on a nail. 

‘Q. Didn't he tell you that he had run a nail in his 


foot? 
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A. He told me he had run a nail in his foot up on 
the shore there when he was up there. 

©. You wasn't standing there when he told you? 

Ay No, sir. 
©. You are positive of Mat? 

A. Yes, sir. 

©. Were you here on this coffer-dam at any time 
when Moore was there? 

A. I might possibly have been. 

QO. What? 

A. I might possibly have been; more than likely I 
was, if he was around there any length of time. 

Q. Now, you want the jury to understand it was 
over on the bank of the river that you gave him the 
orders to go to the office? 

A. I don't know where I was right at the time. 
I remember telling him to go to the office. 

Q. How far were you from Moore when you saw 
him sitting on the bank of the river with his shoe off? 

A. Well, I couldn't tell you. lL wasnt a eres 
ways. 

OQ. How far? 

A. When I first saw him, oh, I should judge may- 
be sixteen or eighteen feet—something like that. 
Maybe more, maybe less. 

QO. You walked up to him? 

I did. I passed right by him. 

And you asked him what was the matter? 
Wesusil: 

And he told you? 

Ves. sir. 


>I PIO Pi 
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Q. Now, how did you get from the coffer-dam to 
the bank of the river? 
I got around on the float. 
Who went first, you or he? 
I couldn’t tell you that. 
What? 
eotildn tell you that: 
DVitedidietcome over there tom 


~ 


OPOPOPO>D 


Come over there to ask me what to do. 

How did he get over there? 

I couldn't tell you now. 

Did you not testify at the other examination 


or 


that he passed you on the bank here? 

A. He might have passed me there on the bank. 
Some didi tagaot testify? 

Ay Wedisremember just how | did say. 

QO. Well, do you remember now whether he did 
or not? 

pe etelivouldisremember. 

‘). What was the distance from the east board in 
the coffer-dam to where you were standing on the 
bank of the river? 

ae How isthat? 

QO. What was the distance from where you were 
standing on the bank of the river to the east board in 
this coffer-dam ? 

I couldn't tell you that. 
Well, how many feet? 

I couldn't tell you. 

in euicen: 

Ohi, it was more than*that. 


at. = 
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dene feet s 

Oh, I should judge ten or fifteen feet. 

Ten or fifteen feet? 

Yes, sir. 

Do you mean to tell this jury that Tom Moore 


1 PIO BIO 


came off this coffer-dam, around on this float, and 
around here, to ask you what to do, when he could 
have stood on the east, about ten feet from here, and 
asked you from the coffer-dam what to do—that he 
came away over there to ask you what to do, when 
he was about a distance from here to here from you? 

A. Oh, 1io, I didn’t say that. 

©, Ven tect) aroun: 

A. You asked me about that coffer-dam—how far 
the coffer-dam was from me on the east side. You 
say now he was on the east side—that would make it 
about thirty feet more, wouldn’t it? 

©. I mean over on the east side. If he had some- 
thing to do, and he was working here when you left— 
he had something to do—he could have walked over 
on the east, and been about 10 feet from you, wouldn't 
he? 

A. Yes; he could have waded it through there, 
too. 

‘OQ. He was about this distance from you? Do you 
mean to tell this jury Tom Moore got off on this float, 
and walked around here, when he could have been 
within ten feet of you, and asked you what to do, and 
you told him to go and get these boards from this 
point here? Answer that Yes or No. 

A. How is that question? 
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. (Question read). 

A. He would have walked around by the float to 
get to me anyway. 

QO. What distance would that have been? 

A. Icouldn’t tell you—possibly ten or fifteen feet. 

QO. Well, I mean walking around on the float and 
around over here, what distance would that have 
been? 

A. Well, it might have been five minutes killing 
time, you know—I couldn’t tell you. 

©. Didn’t you testify it was about thirty feet be- 
fore, when you testified in this case? 

Mr. SENN: We object, your Honor. 

Mr. GILTNER: This is cross-examination, your 
Honor. 

OW Wiharis it ie @haltan? Cant yourtellmtinis 
jury about what distance that was? 

A. Well, I camnot tell you exactly. It has been 
quite awhile ago. 

‘. What was the size of this pier? What was the 
length of it that way? 

A. Icouldn’t tell you. 

COURT: I don't think you need go into-that. 

Mr. GILTNER: I was trying to get an idea be- 
fore the jury, to show them what distance he would 
have to go. 

OF Yourcannet tell that, canyomr 

A. Ican’t tell why he wouldn’t halloo across, you 
say? 

©. Isn't it a fact he would have had to walk about 
forty or fifty feet to get around on the float, and go 
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over on the bank to ask you what he should do next? 

A. Yes, sir, he would have. 

Q. And he could have stood right on this corner 
here and asked you that? 

A. Yes, but he wouldn’t have. 

Q. Wasn’t Tom Moore an industrious and a good 
man, who worked for you there? 

A. Surehe was. If he wasn't I would have canned 
him. 

QO. What? 

A. If he wasn’t, I would have let him went. 

O. And he attended to his business, didn’t he? 

ve ees, Sim 

‘QO. You were working for the interests of the 
company, weren’t you? 

Pees. Sit: 

QO. Wouldn't you have canned a man when he 
could walk over here and be within ten feet of you and 
canned him if he had watked 


ask you what to do 
fiftv feet away around here to ask you? 

A. 1! would have had to go to the office all the 
time for mtenit Iigacde 

Mir, SBNN: Objectediro: 

COURT: If think you fave cone far enctiolmies 
that. 

QO. You would have had to be going to the office 
all the time for men, eh? 

Eves: 

©. Do you know whether there were any boards 
laid from the coffer-dam to the 


from the coffer-dam 
bank of the river? 
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A. Isay there might have been boards laid across 


inene: 
©. How many boards? 
7. I coulda t tell you that. 
QO. Do you know whether there was or not? 
A. I say there might have been. 
Q. I know, but I am asking of your knowledge; 


not what might have been. 

A. There was no staging there. There might 
have been a loose board throwed in there. They 
might have throwed a loose board in there to get 
accross, for all | kmon. 

‘Q. I am not asking you what there might have 
been. [ am asking you what you know. 

COUR: He has already answered that. Hesaid 
he didn’t know; they might have thrown one across 
there: 

Mr. GILTNER: I didn’t hear that part of it— 
that he didn't know. 

©. This rope—this wire cable that comes down 
off this donkey— 

pe Witat: 

Q. This wire cable, whatever it is, that you used— 
attached to the drum of the donkey-engine there is a 
wire cable, isn’t there? 

PY CSersii: 

QO. And that goes through a block up above, on a 
boom, doesn't it?) That wire cable from the drum, up 
the side on a boom, and goes through a block up at 
the top, doesn’t it? 

A. NG@t through a block, no, sir. 
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Q. What does it go through—a sheave? 
A. A sheave. 
O. Well, a sheave, then—I call it a block, you call] 
ita sheave. It goes through a sheave, doesn’t it? 
A. Yes, sir. 
Q. Itdrops down? That is called a fall, isn’t it? 
A. Yes, sir. 
‘OQ. Attached to that is what they call a sling, isn’t 
iaene © 
A. A chain. 
That is called a sling, isn’t it? 
No, sir. 
What is it? 
It is a chain. 
Well, they call that a sling, don't they? 
No, sir. 
All right; we will call it a chain. Then at- 


OPO PO PO 


tached to the end of that chain are grab-hooks, aren't 
there? 

A. One hook. Sometimes we put on a timber. 

QO. Well, I know, but that is used for the purpose 
of getting hold of the timbers to pull away, isn’t 1t— 
this brab-hook? 

A. NOteonea clate, wo, ssir. 

Q. What do you do? Do you bore holes through 
these timbers to get hold of them, or what ? 

A. Take the chamiroir 

‘QO. Suppose in this case here, where did you have 
that chain? On what part of the coffer-dam, on the 
west side or the east side? 

A. We wouldn't have no chain on the coffer-dam. 
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We couldn't get hold with the chain. 

Oe Your couldn't set hold of itz 

Eee Nowsin, mot with the chaim 

QO. Well, then, what did you have hold of, and on 
which side did you have hold, to fasten this chain to 
before you gave the signal to them to pull? 

Eat couldmt tell you. 

COURT: He has already answered that he doesn’t 
know where the hook was at the time. 

A. I don’t know where the hook had hold at the 
time being. 

Q. Didn't you testify at the other trial that it was 
on the opposite side, as I have read the testimony here 
—it was on the opposite side from you where they 
were pulling, on the other side of the coffer-dam? 

A. I disremember. 

©. Did you notice whether a man could setp off 
the coffer-dam here onto the dry land and walk over 
and get these planks? 

pee itoiames he could, yes. 

‘(). Well, I mean the time that Tom Moore was 


A. Idisremember about that. 
Ome 2 iliche any drw@land in there then? 

A. I disremember whether the tide was up or 
down. It was owing to where the tide was. 

QO. Well, if it had been dry land, instead of going 
off the cofferadam away over there, you would have 
stepped off on the land and walked around here, 
wouldn't you? 

A. Might not. Might have been over on that side. 
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Q. It would have been easier for you to do that, 
wouldn't it? 

A. Not if I was on that side. 

Q. The fact of the matter is there wasn't any dry 
land there at that time, was there, Mr. Chalfan? 

A. There was land there, owing to the tide, you 
see. 

QO. T mean at the time Tom went over to get the 
board? 

A. I don't remember how the tide was at that 
time. 

QO. You didn’t notice particularly whether it was 
water or whether it was dry land, did you? 

Ae NG: 

‘0. Now, who was standing with you when you 
walked up—was any one standing with you when 
you walked up to Mr. Moore when he was sitting on 
the bamkeot the riven: 

A. I don't think so. 

QO. What? 

A. Idon't think so. I disremember whether there 
was anybody or not. 

Q. You went up alone, didn’t you? 

AOR geile 

OQ. You went up to him alone, didn’t you? 

A. Passed by. Iothink 1 was thevirsttone wpere 
him. Iam not sure about that; might have been some 
of the other boys there—I disremember. I seen him 
theie: 

QM. You heard Mr. Hoffstatter testify, did you not, 
in this case before? 
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pe Ys, Sire 

Q. You heard Mr. Hoffstatter testify that you 
and he were on the coffer-dam, did you not, when you 
saw Tom Moore sitting on the bank of the river? 

A. I don’t know what his testimony was. 

‘OQ. Well, didn’t you hear him testify to that? 

A. I disremember what he testified to. 

Or ismiieaiact tat he did testify to 1 

COURT: He has answered that question. He 
said he didn’t remember; that he disremembered what 
he did testify ; and that ought to be the end of it. 

Q. Then you have no recollection of Hoffstatter 
testifying to that? 

ye No. sie, [Mave not. 

©. What? 

A. No, sir, I have not. 

Oe Yourwere ere durine all the triaivand amen 
Gitictamer testimedrim the last case, were you not— 
at the last time we tried this case? 

COURT: If you are going to impeach Hofistatter, 
Nom percerawait watt he is called. 

Mr. GILTNER: I want to show that he didn’t de- 
ny it; that Hoffstatter testified in his presence, and 
that he was in here during the time. 

COURT: I don't think that would be evidence in 
this case now. 

Q. Is it not a fact that when you first saw Tom 
Moore sitting on the bank of the river, you said to 
Mr. Hoffstatter, while you and Mr. Hoffstatter were 
standing on the coffer-dam, “What is the matter with 
Tom Moore?” 
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A. I didn’t say thatas | remember or 

Q. Just a minute. And that then you and Mr. 
Hoffstatter walked off on the float and around over 
to where Moore was, and asked him what was the 
matter with him, or words to that effect? 

Mr.SENN: We object to that, your Honor. There 
is no such testimony in the case. 

COURT: If he is laying the foundation for 1m- 
peachment now, that is a different question. 

Q. Isn't that the fact? Said in the last trial in the 
presence of the parties I speak of? 

A. The first time I saw Mr. Moore was where I 
told you. 

©. Answer that question Yes or No, and then 
you can explain. 

A. That is the first time I saw him was where I 
told you. 

Mr. GILTNER: Is that a sufficient answermre 
that? He doesn’t answer Yes or No. 

COURT: You can answer the question whether 


ii SAVERS Tene TevOne. 


Q. (Question read). 

A. I don’t remember telling Mr. Hoffstatter any- 
thing about it. 

Q. What was the distance that Mr. Moore was 
from the east board of the coffer-dam, where he was 
sitting on the bank of the river? 

A. IT couldn't tell you. 

QO. Was it five feet or ten feet, or fifteen feet or 
twenty feet? 
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A. He was possibly a little further up on the shore 
than I was. 

QO. Well, say about ten feet—twelve feet? 

A. 1 tokdeyouw how far [ was about. 

‘OQ. Well, about twelve feet, then. Now, if you 
were on this coffer-dam, you could very easily have 
stood on the coffer-dam and asked him, being about 
ten feet away from here, to this man here, on the end 
here, and asked him what the matter was without 
going off of the coffer-dam over to him, couldn’t you? 

Eeeoiite | could lave, yes, sir. 

©. And if you had been on the coffer-dam, you 
would have done that, wouldn't you? 

A. I don’t know. If I was on the sidewalk, and 
you got your leg cut off on the street, I think 1 would 
run out and see how you was. 

Cree cle tharanicint be so, too: 

A. Yes, something like that. 

QO. What time in the day was it that this acci- 
dent happened? 

I disremember what time it was. 

Was it in the forenoon or the afternoon? 
I think it was in the forenoon. 

How long had you been working there? 
About five months. 


O>O>O> 


Oh, I mean on the day on which this accident 
hoppened. 

Mr. SENN: We object to that, your Honor. He 
has gone over this half-a-dozen times. 

‘QO. I mean on the day this accident happened, how 
long had you been working there that day? 
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A. Ianswered that once. I told you that once or 
twice, I think. 

Q. You had been working an hour? 

COURT: You may state about how long you had 
been working there that morning before the accident. 

A. It might have been an hour; might have been 


longer. 
Q. You don't know, do you? 
A. No, sir. 


Q. Where is this engineer that was pulling these 
—working there running the engine, the donkey-en- 
gine on the scow, where is he? 

A. I couldn’t tell you that. 


QO. What was his name? 

A. Tonly knew his first name—Earl. 

O. Well, what was his first name? 

A Hark, ) toliaom 

Q. Earl who? 

A. I told you I didn't know only his first name. 
‘QO. Was he there that morning? 

A. Yeésusin, 

O. Isnt it a fact Mr. Chalian, that there wale 


any scow there that morning? There wasn’t any en- 
gineer there that morning, but it was the next day 
that you had the engineer and the scow there? Isn't 
that the fact? 

A. No, sir, we had a scow there. 

©. That mornme? 

A. Yes, sir. If we hadn't, we wouldn’t have been 
over there; couldn't have done nothing. 
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QO. What? 

A. Couldn't have done nothing without a derrick 
scow. It was what we were there for. 

O. Couldn't have got these pipes out without 1t— 
couldn’t shovel the gravel away from the pipes with- 
out the scow there? 

A. Well, that is about the same thing as asking if 
the locomotive fell off the bridge the engineer and 
fireman wouldn't swim out to the locomotive—these 
men wouldn’t swim out to that pipe. 

Oe fiorw did the bank rith up from the edseoi the 
water? Just indicate by your hand that way how it 
ran up, about how steep it was from the edge of the 
water. 

A. Well, in one place it was pretty steep; on this 
end upstream. ‘Then it wasn't so steep after you got 
down further. 

Q. Towards the center here, over here? How was 
it there where these boards were piled? 

A. It wasn't so very steep in there, and back to- 
wards the float. 

©. How far from the edge of the water were these 
boards piled there? 

A. They were piled all over. 

Q. I mean that were piled up in a pile—how far 
were ticy tromiine edge of the water? Hlowtar back 
from the edge of the water? 

A. I couldn't tell you that. ‘They were seattered 
all around. 

QO. Did younottestify at the last examination 
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about two or three feet? 

A. They might have been two or three) teeta? 
say they were scattered all around. 

Q. Well, I say, didn't you testify the last time, 
at the same time and place, it was about two or three 
feet? Do you remember whether you did or not? 

a 1 disrementber 

Q. Well, that is all right. Just answer it. We 
will have no fight. Have you got anything at all to 
show, being a foreman, any memorandum book, any 
writing to show whether or not you were working on 
this coffer-dam on the first day of October, 1911? 

A. Idon’t keep no records of that at all. 

O. You didn @ keepramy record: 

A. No, sir. 

©. What day of the week, if you remember, was 
the! 2nd day o1 Ocraber 

A. 1 disremember. 

O. What was the width of that float? 

A. Which float is that? 

Q. The float at the north of the pier—the north 


A. 1 couldnat telson 

©. How was the float anchored? 

A. The way I remember it, it was anchored with 
Abrope tiene: 

O. What to? 

A. Well, to the coffer-dam, or something right in 
at the coffer-dam. I couldn’t tell you just what it 
was anchored to. 

QO. You say you have been working for the Inter- 


vs. T. H. Moore 163 


national Bridge Company? 


A. Yes, sir. 

QO. When did you quit their employment? 

eo metine 2G. 

Q. 2nd of what? 

A. April. 

‘QO. Who was the superintendent of you there? 

A. Well, I disremember. I don’t know his name. 

COURT: Is that another bridge company? 

ae Yes, sit. 

Mr. SENN: Yes, your Honor. We object as ir- 
relevant. 


COURT: What has that to do with this case? 
Mr. GILTNER: It might become material. 

Q. Did Mr. Dawson work over there? 

ig 
OF 


Bridge Company? 


PO tet > @ > 


OB 


or is he still working? 


Sir? 


Did Mr. Dawson work for this International 


He did, yes, sir. 

Was he superintendent over you over there? 
Peathat ime: 

Mes: 

No, sir. 

You worked there at the same time? 

Sire 

Did you and he work there at the same time? 
We did, yes, before this. 

Do you remember when he quit working there, 


Objected to as irrelevant. 
GOR Ghagicsimmaterial. Phat is not cross- 
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examination. 
QO. Have you talked about what you were about to 


testify to in this case, since you came over here, with 
anybody? 

Objected to. 

jy Soles 

Q. Have you talked with any one as to what you 
were going to testify to in this case since you came 
over here? 

A. Since I came over Were: 


On Vee: 

A. Yes, sir. 

QO. Whom did you talk with? 

A. Talked it over with Mr. Senn and Mr. Alexan- 
cer, 


QO. You went over all these details again, did you, 
of your testimony—went over all the testimony? 

A. Well, I don’t think we did, sir. 

Q. Did you talk with Mr. Dawson about it? 

A. I don’t think I spoke to Mr. Dawson direct 
about it. 

OQ. What is that? 

A. I don’t think I spoke to Mr. Dawson direct 
about it at all. 

Q. Did you talk in his presence about it? 

i eS, Silke. 

Objected to. 

QO. What was your answer? 

COURT: Hssaid VYecmeir. 

©. And was a man by the name of Hoffstatter 
there when you were talking it over? 
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ie eS, Sif. 

©. And you were going over the details again in 
this case, were you, of what happened there? 

Mr. SENN: Your Honor, we object to that as not 
proper cross-examination, not material. 

COURT: Do you want to impeach this witness 
now? 

Mim GILMER: Trying to. 1 will do the best! 
can, yes. 

Mr.SENN: Justa fishing expedition, your Honor. 

COURT: Then you better ask him the question, 
and ask him what was said. 

Q. Did you not state in your last examination, in 
answer to this question, as follows: “Do you know 
where he (Tom) was going to take that plank to? A. 
He was going in here. The tide had come in, was 
higher here. Q. He was going to put the planks in 
where they were working? A. Yes, sir.’ Did you 
not testify to that at that time, or words to that ef- 
fect? 

A. I don’t think so, exactly like that. It may have 
been just like that. 

Oy Wihat? 

A. I don't hardly think it was just like that. It 
may have been. 

QO. Then the stenographer put it down wrong, did 
she? 

COURD) He says he didn't think; it might have 
been. 

Q. Do you deny you testified that way? 

A. No, I don't deny it. It might have been just 
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that way. 

Mr. GILTNER: Your Honor, to save calling the 
stenographer, I would like the Court to read this. 
She made this transcript for me. . 

COURT: You can read it. I suppose there is no 
denial that that is his testimony, Mr. Senn? You 
don't make any question but what that is his testi- 
mony? 

Mr.SENN: No. Hecan read that to the jury, and 
introduce it afterwards. 

Mr. GILTNER: I will read what he testified to 
before. 

COURT: How much of that are you going to 
read? 

Mr. GILFNER: I will read just about six lines. 

COURT: Vetryenci cad it 

Mr. GILTNER: Testimony of Mr. Clhalfianmar 
the other trial of this case. The following questions 
were asked him: “Q. And he was over here, wasn’t 
he? A. Yes, sir. OQ. Do you know where he was 
going to take that plank to? A. He was going in 
here. The tide had come in, was higher heres) Os 
was going to put the planks in where they were work- 
Wee Ae Ves Asie,” 

©. Did you make a written report to this com- 
pany of how this accident happened? 

A. [I disremember whether I did or not. Most 
generally had to sign—just sign for them is all. 

(). Did you not state at the other trial, in answer 
to the following question: “Did you make a report 
of this to the company?” “Well, I made out—I filled 
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out a slip just how it was”? 

A. I most generally always had to fill out a slip 
like that. 

OF Witt: 

A. We always had to fill out a slip like that when 
one of our men got hurt. 

‘O. Did you fill it out? 

A. I guess I did. I signed it, and the other man 
filled it out. 

Q. Did you have a copy of it? 

A. No, sir. 

QO. Whom did you give it to? 

A. I didn’t give it to nobody. All I done was 
sign it up there. 

O. Who got it from you—Mr. Alexander? 

A. The timekeeper, was the man that was there. 

Q. “Q. Did you make a written report? A. They 
wrote it out, and I read it and signed it. It was 
right.” Did you state that, or words to that effect? 

A. That is the way it is. That is the way we 
have to do it. 

QO. Do you know whether Tom Moore was 
working at that pier before that morning that he was 
hurt? 

A. I don't know where he had been working be- 
tome. tiem 

Q. Don’t you know that that was the first time 
he worked at that pier with you? 

eee Sie: 

Q. Don’t you know that is the first time that Tom 
Moore worked at that pier with you? 
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A. I don’t know whether he worked there before 
ornot. He might have been with me. It was off and 
on, first one and then another. I couldn’t say. 

©. Did you pull off any of these planks off the 
coffer-dam after the 2nd day of October? 

A. I disremember whether we did or not. 

Q. Did you pull off any before the 2nd day of 
October? 

A. I disremember that. 

Q. But you do know you pulled them on the 2nd 
day ot October, don ton 

A. Might have been the 2nd; might have been 
the 10th. It was the day he was hurt. I disremem- 
ei texdate: 

O. Which way was this barge? Which way was 
the bow of this barge facing—north or south? 

A. The bow? 

(O.eitres. 

A. The front of the barge, the end we was using 
the boom on, was facing this way. 

Q. Facing north, down this way? 

A. Well, it Swine out in the river, 

©. This is the north pier, you see. This is the 
south.. Now, which way was the barge facing, north 
or south? 

A. Well, it was facing up this way. 

Q. Vhat would be north—towards the north pier? 

A. Yes, facing towards the north pier. 

QO. Now, the donkey engineer would be facing the 
north, then, would he? 

fee) Viecmoliy 
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Q. How high up above the rail, this west rail of 
the coffer-dam, was the scow on which the donkey- 
engine was that day? 

A. I couldn't tell you. 

QO. How high—how near the top of this west rail 
of the coffer-dam was the water on the day on which 
this accident happened, on the morning on which the 
accident happened? 

A. I couldn't tell you that. It was owing to the 
way the tide was. 


‘Q. How high above the coffer-dam was the engi- 
neer when you gave him the signal, just before or 
after you saw Tom Moore sitting on the bank? Was 
he above this west board on the coffer-dam? 

A. Yes, sir. 

How high was he? 


I don't know how deep the scow was. 


iO FO 


Did the top of the scow extend up above this 


west board of the cofier-dam? 


op) 


A. Yes, sir. 

Om \Wellthens he mtst have been up above it, 
wasn't he? 

ieee tescouldeizve Deen, yes, sir, 16 he wasion top 
of the scow. 

©. You dont know how high. 

Excused, 

FRANK M. HOFFSTATTER, called as a witness 
on behalf of the defendant, being first duly sworn, 
testified as follows. 
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Direct Examination. 
Questions by Mr. SENN: 


Mr. Uloffstatter, where do you live? 


A. Seattle, Washington. 

‘Q. And where have you lived in the past? 
Pemeocattle. 

QO. Did you ever work for the Union Bridge & 


Construction Company? 


A. Yes, sir. 

Q. Are you working for that company now? 

A. No, sir. 

Q. Were you working for the company at the 
time Mr. Moore was hurt? 

A. Towa 

©, Where were you working? 

A. Over on the East side there, at ume piers 

Q. That was known as Pier 7? 

Ae Valitse 

QO. Who else was working there, do you know? 

A. Well, I don’t know them all. There were sev- 


eral fellows there. There was so many worked there 
off and on, that possibly it would be impossible for a 
man to be acquainted with all of them. 

‘QO. “Mr. Chalian working there? 

A. Yes, sir. 

©. Do you know anything about the float that 
was at the north end of the north pier that the men 
walked out upon? 

ieeGes. 

Q. I wish you would just step up here, Mr. Hoif- 
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Staueer, il mome ot the jury. 

Mr. GILTNER: I wish he would speak a little 
louder so I can hear him. 

QO. Referring to the word “Float,” state whether 
or not it was abutting up against the pier? 

A. Yes, sir. 

COURT: Mr. Hoffstatter, speak out, so the jury 
can hear you and the counsel. 

Q. Now, referring to “B” and “C’’—that is these 
two piers here—did they set inside of the coffer-dam? 

Pe Piney edid: 

QO. This coffer-dam marked on one side with a 
“1D sat | tiiderstand it correctly, ran clear around thie 
piers? 

A. Yes, sir. 

Q. This form that held the concrete for the piers, 
did that set inside of the coffer-dam? 

A. Yes, sir. 

©. About how far was the pier from the coffer- 
dam ? 

A. Well, I don't know. I think something like 
two feet. I am not positive. 

Oo iat is, trom the red lines of “B™ andy © to 
the blue lines of the coffer-dam would be two or three 
eeies 

A. Something like that. I am not positive. I 
never measured it. 

©. Now, on the morning of the accident what is 
the fact as to whether or not lumber had been torn 
off from these piers? 

A. It had. 
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How far down had it been torn off? 
Right off this same pier. 
Yes. 


A. It had been torn down practically to the wa- 


OPO 


ter’s edge. 

Q. What was done with that lumber? 

A. It was just thrown out, some piled up on the 
bank. 

Q. How did you tear that off? 

A. Pulled some right off with the engine and pik- 
ed some of it off; wires screwed on, you know, wired 
on there; and some pulled off with bars. 

On Any way to eetmimeii: 

A. Airy way to Getsiteott * 

QO. Now, at the time of this accident, what were 
you doing around here? 

A. Well, we was pulling off this 12x12—this cof- 
fer-dam stuff; also some of this stuff we could get. 
Most all of this stuff we had been pulling on it. 

©. You had to clear up the coffer-dam stuff and 
the stuff that was beneath the water’s edge on these 
piers? 

PY €S..Siie 

QO. And this coffer-dam, about how high above 
the water did it extend? 

A. When it was first built? 

QO. Well, about the time of the accident? 

A. When the tide was in there was more—when 
the tide was out there was more in sight than when 
the tide was high. It would be right up to the taper 
of the coffer-dam sometimes. 
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Q. Do you know how high the tide is there? 

Peo, Sit, 

Q. You don't know how many feet it is. Now, 
state whether or not from this coffer-dam to the 
bank at times there was land, or what was the fact? 

Mr. GILTNER: I wish to object to that unless 
he confines himself to the day on which this accident 
nag peired: 

COURT: Weareasking about that. I presume he 
will confine himself to that. 

©. About the time that Mr. Moore was hurt? 

ae liek; “lmean the day of the accident. 

COURT: I overrule the objection. 

A. Idon’t know, but this is the water line on here. 
There was stuff, you know, that come out of these 
things here, on each of these, that was dumped on 
both sides of this pier. Sometimes you could walk 
from the coffer-dam to the shore; other times you 
couldn't. 

O. It would depend on the tide? 

A, ~ Yeswesir. 

Ma, GILENER: I move to strike that out as not 
responsive to the question. 

Coe) Pie motion 1s overruled, 

Exception allowed. 

QO. Do you know how deep these piers were sunk ? 

A. Something like 33 feet—35 feet—something 
ices tinat. 

Q. Do you know the diameter of them? 

A. Nowivdo not 

QO. All the dirt that came out of there, what was 
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done with it? 

A. Well, they had what they call blow-pipes, and 
some of them were blowed out further than others; 
but most of it was dumped around this coffer-dam. 

O. "Over here and ovt@itege: 

ie Sees sir, 

©. Did you see Mr. Moore at the time he was 
hurt? 

A. No, sir. 

Q. How long after the accident, or when did you 
first.see him? 

A. The first I seen him he was sitting down on 
the bank. 

QO. What was he sitting on? 

A. Well, I don’t remember now. I think he was 
sitting on a pile of lumber there. 

QO. What was he doing? 

A. He had his shoe off when I first saw him. He 
was sitting there. 

Q. What did you do? 

A. I went to where he was in a little while. 

©. Was there any one there at the time you got 
there: 

J ES 

©. Who was there? 

Poe Oliailean 

‘Q. Was there any conversation had with him at 
that time? 

A. Not with me. 

Did Mr. Chalfan have any talk with him? 


Q. 
he Yes 
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©. What was the conversation? 

A. He asked him what was the matter, and he 
Saidehe stepped onia nail. 

©. Was there any further conversation? 

ie Nor that | heard. 

©. Did he state anything about where the nail 
was? 

A. He said it was in the board. 

©. Did he point to the board, or did he not? 

A. No,not when I wasthere. He pointed off that 
way. Now, I don’t know whether he meant to the 
board, or what it was. 

Where were those boards that he pointed to? 
They was all around on the shore there. 

On the bank where he was sitting? 

There were boards scattered all over there. 
How many boards were there there? 


= PID PIS PIO 


Oh, I don't know. There must have been two 


On tuivee A idcaid boards—a pile of them. 


Oey Uiexteametcicar iromithe top of the™pier? 

De eRe 

©. How long were those boards? 

A. Well, there would be some of them would be 


Pigs think two-foot was the shortest piece 
they could use. 

©. ‘Two feet long, some of them? 

A. Yes, sir. That would be the shortest piece. 
Very seldom they used a piece two feet long; at times 
they did. And there were some fourteen or fifteen 
feet, I suppose. I don't know just how long. 

QO. That was about the longest? 
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A. Yes, sir. 

COWRT: How long did ou cay: 

A. Between two feet and fifteen feet, as near as 
I remember. J never measured them. 

Q. Do you know the width of this coffer-dam? 

A. I will tell you, I have heard them speak of it. 
I think they say it was 20 feet to 24 feet—something 
like that. J am not positive about that, though. 

©. From one side to thesothier ? 

Pee esaciie 

Mr. GILTNER: Don’t state what anybody told 
vou, Mr. Hoffstatter. I think the Court will telljae 
that. Only state what you know. 

©. Mr. Hoffstatter, just hold that a minute (Hx= 
hibit 1). Pointin@ to the letter “G” between thejeae 
fer-dam line and the line marked with a letter “A” 
to represent the shore line, was there any scaffold- 
ing or staging in there? 

A. Not that I have seen. 

Q. If there had been one there, would you have 
seen it? 

Objected to as calling for a conclusion of the wit- 
ness. 

Objection overruled. Exception allowed. 

A. ‘They could lave had staging there Sits aa 
know I worked there all the time, and I never seen 
one there, if there yaceam erie ne: 

©. Was there any staging there the day of the 
accident? 

A. Well, now, I don’t know whether there was or 
not. There might have been plank throwed in there, 
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because there is quite often plank throwed in there to 
walk on. 

Q. Was there any built staging in there? 

A. There was no built staging. 


Cross Examinations 
Questions by Mr. GILTNER: 


Mr. Hoffstatter, where were you when you first 
saw Tom Moore sitting on the bank? 
I was on the coffer-dam. 
On the coffer-dam? 
Yes, sir. 
And who was on the coffer-dam with you? 
Mr. Chalfan. 
And what did he say to you at that time? 
Who? 
Mr. Chalfan. 
He said Moore was hurt and he was going up 


PIO PO PO PSP 


to see what was the matter with him. 

OQ. And then what did you do? 

A. Well, he went up there, and after he went up a 
little while, why, then I went up. 

Q. But you walked around on the float and went 
Overs iere: 

A. Who? 

QM. You and Chalfan? 

A. Well, now, Chalfan went first. I don’t know 
how he went. But I went along on the coffer-dam to 
the float, and then went up there, yes, sir. 

‘Q. And did you see the nail that this man stepped 


on? 
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A Ne, sit. 

O. How long had you been working there that 
morning, Mr. Hoffstatter ? 

A. Well, I don’t know now. I think somewhere 
in the neighborhood of an hour and a half, maybe two 
hours; maybe a little longer, and maybe not quite so 
long. 

QO. Did you see the board that he stepped on, that 
contained the nail that he stepped on? 

A. Well, now, there is lots of boards scattered— 

QO. Well, I know, but did you? 

A. No, I did not see that one particular board, he 
pointed right at. 

Q. You didn’t see the board that contained the 
nail that he stepped on? 

JED ING 

Q. These piers that had the forms around them 
had been stripped down to the water's edge before 
you came thereat toning had they not: 

A. Yes, that time they had. I had worked there 
before and helped strip them off. 

QO. They had been taken off there prior to tliag 
tittte, “Wadn t they? 

ay 6S, Gir, 

‘QO. Do you know whether Moore had brought any 
board over onto the coffer-dam before you saw him 
sitting on the bank of the river? 

AY Noesir, | dotmcr 

©. You don't know whether he had or not? 

A. I couldn't say, no, sir. 

©. Did you have anything to do with shoveling 
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the gravel away from the pipes? 
m. No, Sr. 
QO. You had nothing to do with that. What com- 
pany are you working for now? 
The International Contract Company. 
That is a bridge company, is it? 
Neca a cit 
Is Mr. Dawson working for them? 
Well, as to that I couldn’t answer; I don’t 
know. He has not been for the last two weeks, that I 


ao OF 


know of. 
QO. He was sick the last two weeks, wasn’t he? 
AS Wesysir 
‘Q. Up to the time he got sick, he was working 
for them? 


A,  Weswsir. 

QO. Was he superintendent over you over there? 
A. I beg pardon? Which place? 

O= Over at Seatele: 

A, ees, sir. 


Mr. SENN: Your Honor, we object to that as in- 
competent, irrelevant and immaterial. 

COURT: I don’t see what that has to do with this 
case. 

Q. Now, do you know, Mr. Hoffstatter, when you 
first went to work on that pier with Mr. Chalfan? 

A» Neo, I do not. 

©. Do you know whether you went to work there 
on the first of October? 

ie NOMSiT. 

Oy Ontthe Wirot September? 
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A. No, sir. 

O. How long did you work after this accident 
happened to Mr. Moore? 

A. How loag did I work with Mr. Moore? 

‘Q. No, how long after the accident happened did 
you work on that pier? 

A. Well, I didn’t work there at all. 

Q. I mean on the coffer-dam? 

A. [didn’t work—I don’t remember—I quit there 
in October. 

Q. Did you quit on the third day? The accident 
happened on the 2nd day of October, 1911. Now, did 
you work the next day after that on that pier? 

A. J don’t know whether I worked on that pier or 
not, but I worked for the company there. 

QO. You don’t know whether you worked the 
next day after Tom was hurt or not, do you? 

A. Yes, | workedtieimext day. 

©. I mean on that coffer-dam? 

A. No, I don’t remember now whether we did or 
not. 

QO. What was the draft, if you know, of this scow 
that contained this donkey-engine, that was immedi- 
ately on the west side of the coffer-dam over here? 
How much water did it draw? Or did you see a barge 
on the west side there? 

A. Yes, there was a barge there, but I don't know 
how much it would draw. I should suppose it would 
draw all the way from four to six feet of water. Iam 
not sure of that. Maybe not so much. 

Q. It might have been ten or fifteen, for all you 
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know? Isn’t that a fact? 

A. Hardly that much, no. 

Q. Well, did you ever measure the water there? 

A. Measure the water? 

Oeics. 

A. No. But I know it would be impossible, be- 
cause a barge is hardly ever over five feet. Some- 
tines Six. 

Q. What is that—a barge never draws more than 
five? 

A. Those barges, I say, would hardly ever any of 
them be built over six or eight feet, so they couldn’t 
draw fifteen feet of water, when they are only that 
high. 
©) \Vhat was tltedepth of this barge? 

Pee Lido t know: 

Q. What was the weight of the donkey-engine 
that you claim was on that barge? 

A. I don’t know. 

©. Did you see any one shoveling gravel there 
that morning? 

A. Well, I believe there was some shoveling go- 
ing ollthere, yes. 

excused. 

Ja DAWSON, calledeas’a witness om Wehali of 
the defendant, being first duly sworn, testified as 


follows. 
Direct Examination. 
Ouestions by Mr. SENN: 


Where do you live now, Mr. Dawson? 
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pom Seattle. 

‘QO. And what is your work? 

A. Bridge work. 

Q. And with what company are you? 
A. International Contract Company. 
QO. How long since you have worked for the 

Union Bridge & Construction Company? 

A. Union Bridge & Construction Company? 

Or Vc: 

A. Ihave put in about five years with them. 

QO. How long since you stopped working for 


them? 
A. Since I stopped working for them? 
Orme ves, 


A. It is a year ago the first of this year. [igi 
been about fifteen months. 
©. Were you working for the Union Bridge & 
Construction Company on the 2nd day of October, 
Wows 
Yes, sir. 
In what capacity? 
Assistant Superintendent. 
Who was the superintendent there? 
nF. 
You were his assistant? 
Yes, sir. 
What work were you doing on that bridge? 


ee tS 


Well, I looked after sinking of piers, concrete 
work, building of the coffer-dams, building of the 
forms, general work all over. 

©. That was the contract of the Union Bridge 
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Company to sink those piers? 

Yes, sir. 

Do you know how deep Pier No. 7 was sunk? 

ISehimkesonteet. 

Below the top of the ground? 

Yes, sir. 

And how high in the air did it project? 

In the neighborhood of twenty feet. 
COURT: That is detail that has been established 

heretofore. What is the use of going into that? 
Mr. SENN: Yes, I think that is so, your Honor. 
Q. Did you have in your employ a man by the 


PIO PO PIO ye 


name of Piltz? 

i NGS, Sie 

OF Wharkind onwork did he do: 

A. Well, he worked in the gangs at times. Some- 
times I would give him a few laborers to load cement 
—look after three or four men, something like that. 
What wages was he receiving? 
$3.00 a day. 

What wages did Mr. Moore receive? 

$3.00, I believe, was his wages. 

Did you ever send Mr. Piltz over to pier No. 7, 
and instruct him to build any scaffolding or staging? 


OPO FO 


A. Not to my memory. 

©. What is that? 

A. No, sir. Not in my memory. I don’t remem- 
ber doing it. 

‘QO. How do you know that? 

A. Well, I had scale men there, such as carpen- 
ters, bridge men, that done such work as that. I 
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didn't trust him to do that class of work. 

Q. Was Piltz one of those carpenters? 

A. No, sir. 

Q. Did he, while he worked for you, have any- 
thing to do with building any stagings or scaffold- 
ing? 

A. Not to my memory, no, sir. 

O. What was his work? 

A. Well, common labor. 

Q. What position did Mr. Holmes, who testified 
here this morning, the engineer,—did he work for the 
Union Bridge Company, or did he have anything to 
do with the Union Bridge Company? 

Mr. GILTNER: That has been gone into, your 
Honor. He testified he was working for the city. 

COURT: What was your question, Mr. Senn? 

Mr. SENN: [asked him whether Mr. Holmes was 
in the employ of the Union Bridge & Construction 
Company, or in whose employ he was at the time of 
this accident. 

COURT: He cananswer that question, i (jime 
knows. 

A. He was in the employ of the Modjeski Engi- 
neering Company, I understood. 

©. And in whose employ were they? 

A. They were in the employ of the city, looking 
after the construction of the Broadway Bridge. 

QO. They were the City Engineers on the job? 


A. Whey were City Emenee: 
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Cross Examination. 
Questions by Mr. GILTNER: 


How long have you known Mr. Piltz? 

A. How long have I known him? 

O77 Yes. 

A. I have known him but a short time. I don’t 
remember just how long he worked there. He came 
on the job, and wanted a job. 

©. Came when they first started the job there? 

A. How is that? 

©. He came on to work there when they first 
Started the jobr 

A. No, I think the job had been running quite a 
while before he came there. I couldn't give the date 
that he went to work. 

Oe You remember him, don't you? 

fee @inecsletemen her him. 

O. How long do you say you have been working 
for that company? 

A. The Union Bridge Company? 

Or Ves: 


~~ 


A. I put in about five years with them. _ 

‘©. And you claim that you only knew him a short 
time before they commenced to work on the bridge 
there, or after they commenced to work on_ the 
bridge? 

AL Attemhbe besan to work there. 

©. You don't know whether he was working for 
the company or not before that? 


A. No, sir. 


186 
(O. 
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Now, I didn’t catch your testimony—did you 


testify that you never sent him over to the East pier 


at any time with any men? 


he 
QO. 
A. 
O. 


iedid: 

Did you testify to that? 

I testified that I did not send him over there. 
You gave a great many orders during the time 


you were there, did you not? 


OPO > 


Yes, sir, | gave orders. 

And you gave him orders, too, didn't you? 
Yes, sir. 

You gave him a great many orders? 

I received my orders from the Superintendent, 


and I carried the work out during the day. 


Or 
you? 
DG 
O). 
eo 


You gave him a great many orders, too, didn't 


OWE MER ves, Si 
And do you know when he quit working there? 
I couldn't give the date of the time the man 


quit, but I remember when he quit. 


IS POPOPOPOFO 


What? 

I remember about him quitting there. 
What kind of a man was he? 

Piltz, you hawe reference tor 

Ay €S: 

Well, he was just an ordinary man. 
He was a good man, wasn’t he? 

Weil, he was no extraordinary man. 

[ know, but reliable man; that is, truthful man? 
Truthful? 

bes. 
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A. Well, to a certain extent, I guess he was. I 
couldn't say nothing again’ the man. 

Q. About as truthful as men go, wasn’t he? That 
is what you miean, isn't it? 

A. Well, he was average. I couldn’t say nothing 
again’ the man. I don’t know anything against the 
man. 

QO. That is what I mean, Mr. Dawson. 

A. Yes, sir. 

Q. You are positive, now—it is not possible that 
you were mistaken when you said that you never gave 
him any orders to do anything over there on the East 
pier? You are positive of that, aren’t you? 

A. No—beg pardon. That I did not send him 
there to build a scaffold. 

QO. No, but you sent him over there to assist? You 
sent him with some men over there to assist in strip- 
ping the piers, didn’t you? 

A. That might be. 

Q. And he had charge of those men, didn’t he? 

A. He had charge of the laborers, yes. 

COURT: Who had charge of the men? 

VieGle NER: Mr. Piltz. 

Do you remember when that was? 
When they were stripping that pier? 
No, when you sent him over there? 

DVO str aliecdo: not. 


OPO PO 


o> You "didmt go over there after they had 
stripped the piers, did you? 
oe “Olyelenave been around the pier anuniber of 


times after it was stripped. 
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Q. Well, I mean before this? 

A. And before it was stripped. 

Q. After you sent Piltz over there, do you remem- 
ber of ever going over? 

A. After Piltz had beenmithere: 

©. ages. 

A. Yes, I used to pass it every morning, and every 
evening going home. 

Q. I mean, were you on the coffer-dam? 

A. Being on the coffer-dam—you mean that I was 
on the coffer-dam? 

Ovex 

A. Idon't know that I was on the coffer-dam my- 
self. 

‘©. You individually did not do any work yourself 
there: 

A. No, sir, not amy mere than [ couldehelp 

©. Now, there was a ladder, Mr. Dawson, hang- 
me On the top Or thermo epic: 

IN eS Sie. 

©. How was that fastened on the top? 

A. To my remembrance, I think it was fastened 
with a lme and some boltsaim the top of the pieraaiam 
Femeinper i112 ie 

©. And hung down, didn’t it? 

A. Yes, I think, if Evemt niistaken, | think tia. 
the way it was. 

©. And hung down on the top of the coffer-dam? 

A. I think at hung on the float, or near the tloat: 
They could step on and off the float and the ladder. 

©. That would be a very dangerous thing, to put 
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the float on the end of the ladder, that was moving all 
the time? 

A. They could step from the float to the ladder. 

Q. Do you swear positively it was on the float? 

A. No, I wouldn't, because the float would rise 
and fall with the tide. 

‘O. And it might have been on the coffer-dam, for 
all you know? 

A. It might have been on the edge. It was near 
enough so they could step from the float on the lad- 
alien. 

Q. You wouldn't think it would be very good 
judgement to put the end of a ladder on a float that 
was sinking up and down, where men were working 
Oi a plier? 

A. We don't use that kind of judgment. 

©. (Redirect) You don’t remember of sending 
Piltz over there to do any work, do vou? 

poe Nol do 10t. 

Excused, 

Mr. SENN: That is our defense, your Honor. 

Romwand, Oregon, April 15,1913. 10 ASM. 

MmeGiL Wek: lithe Court please, Mrysenn and 
I have stipulated as to the expectancy of life of Mr. 
Moore. His expectancy would be 23.80 years. 

PREDE RICK HeDRAKE, called as a witness on 
behalf of the plaintiff, being first duly sworn, testi- 
fied as follows. 

Direct Examination. 
Questions by MroGIPPNER: 
What is your position here in this court? 
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A. Chief deputy clerk of the United States Court. 

QO. What was it on or about the 10th day of De- 
cember, 1912, when this case was tried before? 

A. I held the same position. 

Q. I will ask you to state what you hold in your 
hamdetinene: 

A. I hold the drawing marked “Defendant's Ex- 
hibit A, introduced at the former trial of this case, 
and filed on December 12, 1912. 

©. I will ask you who has had the custody of it 
since that time. 

A. In the custody of the clerk. 

Q. Is it in the same condition now as it was then? 

A. . Yes, sir. 

feeacctsed. 

MARY E. BELL, called as a witness on behalf of 
the plaintiff, being first duly sworn, testified as fol- 


lows. 
Direct Examination. 
Questions by Mr. GILTNER: 


Miss Bell, what position did you occupy here along 
about December 10, 1912? 

A. il was reporter imseiercount. 

©. Were you the reporter that reported the testi- 
mony in this case before Judge Bean, about the 10th 
das-ot December ra. 

A. iedid. 

QO. I will ask you to look at this paper, and see if 
you saw it before. 

A. Yes. This paper was given to me at the former 
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tial, and | marked it. 

©. And what did you mark that? 

COOk )  Micmiiere any denial ot thatgpaper : 

Mr. SENN: No, no denial. It was made by one 
of the witnesses. I don’t know whom it was made by. 

Mr. GILTNER: I wish to introduce it. I offer 
this in evidence, then, if the Court please, marked 
Plawitaiijs Koe B.” 

©. I wish you would turn to Mr. Alexander’s tes- 
timony there, and read an excerpt there in regard to 
what he said as to this being a correct representation 
of the place of the accident on the second day of Oc- 
toper, LO, 

A. The question was asked— 

Mr. SENN: We object to that as incompetent, ir- 
relevant and immaterial. Mr. Alexander is not a 
witness in this case. 

WOGiR ts Mir Alexander is here. I think youbet- 
Ger weal) lati 

MreGlid Mik All right. “Call IM yilexander 
eet: 

Excused. 

TOM ALEXANDER, called as a witness on be- 
half of the plaintiff, being first duly sworn, testified 
as follows. 


Direct Examination. 
Questions by Mr. GILTNER: 


Mr. Alexander, look at that map, and state what 
position did you occupy with the defendant company. 


Del was choimec in chatee of theim work. 
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©. In charge of their work? 

A. Engineer in charge of the work. 

QO. What? 

A. I wasn't superintendent of the work. I was 
just the engineer. 
The engineer in charge of the work? 
In that business. 
Look at that map, and state who made that. 
This is a sketch I made at the former trial. 


>i PO 


Just a rough sketch. 

Q. State if that was a representation of the place 
where this accident happened on or about October 2, 
POO 

A. Well, that is just about as I remembered it. I 
made this map here in court. 

QO. Well, you testified, did you not, the last exam- 
ination, that that was practically a correct represen- 
tation of the place? 

A. I said that was a sketch of the place, yes. It is 
not a complete drawing at all. I told you that at the 
time. 

Q. You told me what? 

A. I told you that at the former trial, that it was 
not a drawing of the place; it was only a sketch, so 
that [ could testify. 

Q. Did you not state at that time it was practically 
a correct representation of the place at the time this 
accident happened ? 

A. I said that that was a sketch of the picreqcm 
Tememiverecuit: 

©. Yes, that is all, Witeismirelie 
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Cross Examination. 
Questions by Mr. SENN: 

Mr. Alexander, did you have Mr. Holmes make this 
map? 

i NEES Sire 

QO. Why did you have him make it? 

A. Because this sketch was objected to in the 
former trial, and Mr. Giltner said that it was a frame- 
up on our part, and that we only had Union Bridge 
Company witnesses; so I went outside and got a man 
that I thought was not interested on either side; and 
I went to Mr. Holmes, the engineer for Modjeski, and 
asked him if he would draw a sketch, or a map, show- 
ing the pier, from his notes. 

Mr. GILT NER: That is what he testified to. 

A. Well, yes, we have his testimony. That is the 
reason I got Mr. Holmes. 

QO. Were you present at any time when he was 
drawing that sketch? 

A. No, sir. I saw the map before it came to court, 
but I was not there when he made it. 


Q. Did you have any notes to make a sketch from? 
A. This one? 

Ore ves. 

A. No, sir. I made this sketch right on the table. 
OP wihat is that? 

A. You mean this sketch? 

©. Yes: i 
Pe ittade this in court right here. 

Excused. 


Pie eh WIP recalled for the plaintitt. 


194 The Union Bridge & Construction Co. 


Direct Examination. 
Questions by Mr. GILTNER: 


Miss Bell, did you report the testimony of Mr. 
Chalfan, a witness im thewiormensiie 

ex Ihab 

Q. Did you make a copy of his testimony? 

COURT: Thats acinmuveceeismiienes 

MY, SiN Se ess 

Mir, GILTINER]  @higine: 

COURT: Didnt you have a copy of thegie sme 
mony yesterday? 

Mr. GILTNER: Yes, but I told you I couldn? fimd 
what he had testified to. Now I have found it, and 
she 1s going to read it. 

Mr. SENN: Your Honor, if she has made a copy 
of that, | move to have the entire copy introduced as 
evidence here. I want all of it. JI don’t think it is fair 
to a witness to take a question here and there. 

COURT: I think counsel can read that pariger 
the testimony if he wants to, to the jury. But if Mr. 
Senn desires to read other testimony in connection 
with it, he has a right to do that. It is not necessary 
to have Miss Bell testify to that matter. You have 
got acopy there. Let it be admitted to be a copy, and 
you can read from it. You had that record yesterday, 
and it was admitted to be the testimony of the wit- 
ness. There is no necessity of going further. 

Mr. GILTNER: You admit that is a correct copy 
of this testimony, do you? 

Mr. SENN: Just ask Miss Bell if that is the testi- 
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mony. 
©. Miss Bell, did you make this copy of this testi- 


mony? 
A. It was made under my direction. I didn’t do 


the actual writing of it. 
QO. I will ask you if that is a correct copy of your 
notes of the testimony ? 
Pee res; nvadesand compared. 
Mr. SENN: We have no objection to it. 
Cross Examination. 


Questions by Mr. SENN: 


Have you also Mr. Hoffstatter’s testimony trans- 


cribed? 
ee iave, 
‘QO. Have vou that with you? 
a I heave. 


Mr. SENN: I would like to offer that in evidence. 

Mr. GILTNER: I object to his offering all of 
Hoffstatter’s testimony. This is for the purpose of 
impeachment. 

Cold Youwhave identified Mir. Hotistatter’s 
testimony? 

Poeieiave it Inere withemie. 

Corrs Youswant that to user 

Mr. SENN: I want it introduced in evidence, so 
we can refer to it at the time of the argument to the 
jury. That is all. 

Mim GIN TER ss lobject to it. Bhe object of this 
testimony really is for the purpose of impeaching 
these two men. And Iam only entitled under the law, 
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as I understand it, to read that part of the testimony 
which I called their attention to. To introduce all 
their evidence before this jury would not be proper. 

COURT: Both these witnesses have been here 
in court, and they have been called to testify. That 
ought to be the testimony before the jury. But if 
they have made contradictory statements, the former 
testimony can be introduced to impeach those state- 
ments, if the parties desire to do so. But beyond that 
I do not think the testimony should be introduced in 
evidence, unless both parties will agree to it. 

Mr. SENN: It is agreed that Chalfan’s testimony 
shall be introduced, is it not? 

Mr. GILTNER: No, not except to contradict wigs 
] put in. 

COURT: I think you can read any part of Chal- 
fan's testimony that will explain what Mr. Giltner 
reads. 

Mr. GILTNER: Yes, in explanation, I havetie 
objection to that. Thank you, Miss Bell. 

ixcused. 

Mr. GILTNER: The first part of this testimony 
I desire to read is a question there yesterday, your 
Honor, where I asked him in regard to whether he 
didn't testify that he came off the float, and that Mr. 
Moore came off the float, and went away. I have 
found that now, and I want to read it to the jury. 

Mr. SENN: Objected to, your Honor, as having 
been gone into fully, and he read to the jury several 
times, the witness was on the stand, and it 1s not prop- 
er rebuttal. 
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COURT: I think you said that that was found in 
the examination in chief, and also in the cross-exam- 
ination. You found what was stated in the examina- 
tion in chief and read that part of it, and you said then 
that it was better in the cross-examination. 

Mr. GILTNER: Well, now, I have found this tes- 
timony. 

COURT: That on cross-examination ? 

ite clio N Bae Yes. 

COI Very wel 

Vio Medex Phis is the testimony of Chaltan, 
in answer to the questions of the Court—Judge Bean: 

“COURT: Where were the boys? A. They were 
over on the coffer-dam. You see there was a gravel 
pile up where it had come out, in on the opposite side, 
and to the river side, where we could walk around 
there. It run in there quite a little bit. We were dig- 
ging out around this supply shaft and the main shaft 
so they could get the plates out, about that much 
water, I should judge (indicating) and they would 
have to get their hands down in there; some had rub- 
ber boots, some didn’t; plenty of rubber boots to put 
on. Mr. Moore was going over there and he couldn’t 
get across and I told him to get a board to get across. 
Pretty soon then I hollered to the engineer to give us 
a pull; we had come up and hitched on to the other 
side on the coffer-dam; we pulled on that; I got where 
I could see him and give the signal. Q. Give who a 
signal? A. The engineer on the barge. ©. Where 
was this barge? A. It was sitting on the outside 
piers. Q. Just on the other side of the coffer-dam 
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from you? A. Yes, sir. Then Typassed Wir iigaie 
sitting on the shore with his shoe off. I says ‘What 
is the matter with you, Tom?’ He says he stuck a nail 
in it, so I went on over; then I went across to the 
barge, and I think I unhitched, if I remember right. I 
done the unhitching while the other boys were get- 
ting ready to get the supply shaft out. He came out 
on the end of the barge where I was and said his foot 
pained pretty bad; I said for him to go on over to 
the office and have it attended to.” 

Now, on cross examination, showing what he tes- 
tified to in regard to where Moore came from, and 
how he came: 

“OQ. Do you know how he got from this pier over 
to where the board was? A. I do not. He was here 
when I told him to get the board. ©. Youwwdoume 
know how he got over there, do you? A. I do not. 
‘QO. Where were you when you gave him the order to 
vo and get it? A. Was where the double crosses are. 
Q. Where was he when you gave him the order? A. 
He was right there on the shore. ©. On the shore? 
A. Yes, sir. Q. But what was he doing on the shore 
there before you gave him the order to go there? A. 
He came around by the float. Q. What did he go 
there for? He was aeting under your orders, wasn t 
he? A. Yes, sir. QO. What was he doing overvon 
this bank here? The work was being done on the 
pier here? A. It was. Q. The men were working 
here? A. Yes, sir. ‘O. Now, if he was over lereten 
the bank when you saw him and when you gave him 


the order, he wasn’t acting under your instructions 
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at that time, was he? A. He had no boots to work on 
there. He came and asked me what to do. I told 
him to get a board and work on the inside. Q. He 
did come from here? A. He had come from this way 
then; came by me; passed me. Q. Didn't you just 
state to this jury you didn’t know how he got to this 
pier—to this bank? A. Not when carrying the board, 
the second time. Q. That was the first time. Didn't 
you make the statement you didn’t know how he got 
from this pier over there—you didn’t know? Didn't 
you make that statement? A. Well, he passed me 
here, going here. Q. Didn’t you make that state- 
ment to this jury? You didn’t know how he got from 
that pier over on the bank there? A. I might pos- 
sibly. ‘Q. Now, you have changed your testimony and 
recall now that you do know, don't you? Mr. Senn: I 
don't think the witness testified to that at all. Mr. 
Spencer: I don’t think he has changed his testimony. 
QO. That is a question for the jury. Now, isn’t it a 
fact that Mr. Moore was on this coffer-dam here, and 
you were here, and you ordered him to go over and 
get the board to bring over here? A. I was not. ‘Q. 
Isn't it a fact you ordered him to bring a board from 
here over on the coffer-dam? A. It is. Q. What? 
A. It is. Q. And what did you have him bring that 
board over there for? A. To work on. Q. To work 
Gu oo. Yes, Sil, 

Now, this is testimony, asked Mr. Chalfan by Judge 
Bean, in regard to the distance from the center part 
of the coffer-dam to the bank of the river: 

“COURT: How far was the east line of this cof- 
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fer-dam from the east bank of the river; I mean from 
the water on the east bank of the river? How much 
space was there between the coffer-dam and the edge 
of the water? A. Well, now, I should judge about 
ten or twelve feet; that was in the widest place, but at 
the corners it wasn’t. But in the center it was wider, 
because it caved in as they dug down more.” 


Mr. GILTNER: I read now from Mr. Hoffstat- 
ter’s testimony: 

“Q. What was the distance from here to the bank 
of the river? A. Coffer-dam to the bank? Q. Yes. 
A. Twelve or fourteen feet; something like thatwaay 
That is what you think; might have been six or seven? 
A. I think right in here, I think the two corners was 
closer to the pier.” 

T. H. MOORES tecatliedsinerebiatal. 


Direct Examination. 
Ouestions by Mr. GIEVINER: 


Mr. Moore, you heard Mr. Chalfan testify yester- 
day in regard to his giving you an order to carry a 
board from the bank of the river to the coffer-dam, 
and at the time that he gave you the order he was on 
the bank of the river. State whether that 1s tmtewan 
not. 

A. Well, it is not all true. He was not onamie 
bank of the river. He was on the coffer-dam, right 
close to where I was working at the time he gave me 
the orders to cross and get the plank. 

‘Q. Mr. Chalfan and Mr. Hoffstatter yesterday 
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testified that you sat on the bank of the river and 
took your shoe off. I wish you would state to this 
jury whether or not you did anything of the kind. 

A. No, sir. I didn’t take my shoe off until I got 
over on the West side, on the docks, near the office 
of the company, was the first I took my shoe off. 

Ow dr. Chalfanand Mr. Hoffstatter stated that 
Chalfan had a conversation with you, in which he 
asked you—that is, on the bank of the river—where 
you stepped on the nail, and that you said “Over 
there.” I will ask you if you ever had any such con- 
versation with either of them on the bank of the river? 

Come owsic, Iedidn't. 

©. Did you ever have any conversation with Mr. 
Hoffstatter? 

A. No, sir. 

©. Did you state what time this accident hap- 
pened that day? 

ay Pie ceident trappened ¢ 

Orme es. 

A. About nine o'clock in the morning. 

COMRT: WWhat tine did you go to work? 

a FIO 

COUWK YT: 7730: 

Ja, | NGS eSitne 

QO. The testimony of several of the witnesses here, 
whose names I cannot remember, stated, that this float 
that was north of the pier was tied. 

COUR: He testified about that in the examina- 
tion in chief—this witness did. 

Mir, GILPNER: Do you remember that he did, 
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Judge? 

Mr. SENN: He testified that it was not tied; that 
it was loose. 

©. Will you state, then, how they got from the 
float to the coffer-dam? 

A. Well, they couldn’t get across that way; but I 
have seen plank laid from the float over to the coffer- 
dam, and crossing to and fro, getting off on the raft, 
crossing on the East side of the river. I have seen 
times that there were plank laid from the raft over to 
the -cofier-dam, a spage tour to six feet. 

©. Mr. Moore, Hoffstatter and Mr. Chalfan testi- 
fied that there was a scow with a donkey-engine on 
it that morning at that place. 

A. There was not. 

COURT: Didn't he testify to that on examination 
neers 

Mr. GILTNER. No 

A. There wasn't anything like that there in the 
morning while I was there. 

©. They also testified that they were pulling off 
the frames. What is the fact about that, while you 
syere: tliere! 

A. They wasn't pulling no frames while I was 
there. We was simply shoveling the gravel away 
from those planks, working to get down to where 
they was connected. 

©. They also testified—some of the witnesses tes- 
tified; I think it was Mr. Holmes—that there was 
dry land near the center of this pier. 

COURT: He was asked about that. 
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Ma GILTNER: Did we? 
GOURT: “es. 
himcMoENER 1 believe thatuisealle Dale tlic 


witness. 
Cross Examination. 
Questions by Mr. SENN: 


You didn’t take your shoe off until you got over to 
iemoiiice: 

A. No, sir. 

©. You went down and took the boat, and went in 
a boat across the river, and walked up to the office, 
and then took your shoe off? 

A. I didn’t go down. I came right off the coffer- 
dam onto the boat, and I was taken across the river. 

Q. You didn’t look at your foot or your shoe un- 
til after you got there? 

A. I looked at the bottom of it, and I knew it hurt 
me—it run in deep—when I pulled it off. 

Excused. 

Mr. GILTNER: That is all our testimony. 

COURT: Do you rest? 

PieeGli_TNER: Yes. 

COURD: Wo you rest, Mr. Senn? 

Mr.SENN: Werest, your Honor. We have noth- 
ing more to offer at this time. 

Mr. SENN: Your Honor, at this time I want to 
make a motion for a directed verdict, on the follow- 
ing grounds: 

First, that there is not sufficient testimony or evi- 
dence of negligence to be submitted to the jury. 
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Second, that the evidence shows that this was not a 
staging or a platform of any permanent nature, and 
the testimony shows that there were three or four or 
five planks thrown side by side—so Mr. Moore testi- 
fied; that they were not spiked nor nailed down; that 
they were two or three inches apart, and were lying 
there loose; that the planks were about twelve feet 
long, and that they were thrown on a log that pro- 
jected out from the bank; that that testimony, your 
Honor, does not make out an apphance or a place or 
sidewalk, or staging, or platform such as this com- 
pany would be responsible for. That was Mr. Moore's 
testimony, and was the only testimony in this case 
as to what was there from his standpoint. Now, 
your Honor, to say that, when you put two or three 
or four planks side by side—even admitting his tes- 
timony for the sake of the argument—that that consti- 
tutes a staging or platform without being bolted down 
or spiked down, or nailed, and they were of that form 
lumber that was lying all around there—that that 
would constitute a staging, or platform, or appliance 
that was furnished by the employer or the master, it 
seems to me would be going a long way. Not only 
that, but if there is any testimony here at all of who 
did this, it was the work of fellow-servants; if any- 
body put that there, it was some men who simply 
threw the boards together there, and walked out; and 
for the negligence of the fellow-servant the company 
would not be responsible. 

Third. That it was one of those risks which he as- 
sumed, because at the time of the accident, your Hon- 


vs. T. H. Moore 205 


or, they were engaged in cleaning up, breaking down 
and taking away the debris, and they were cleaning 
that stuff up; and where men are engaged in cleaning 
up, and preparing, and breaking down, there is no 
law as to a provision of a safe place, and certainly 
there is no rule providing that safe scaffolding shall 
be used or made, because at that time they were en- 
geaged in the very work of tearing that down. And 
furthermore, the company had provided a float for 
him to go upon—a safe place, where they had always 
gone, where he could have gone, and where he is 


supposed to have gone—and whenever he took any 
other way, and was injured by his own negligence, the 
company was not responsible. 

COURT: I will overrule the motion. 


Mr, SENN: Save an exception. 
[Instructions to the Jury. ] 


Gentlemen of the Jury: 

The Court will instruct you touching the law of 
this case. The issues are very few. The plaintiff 
sets up in effect that the defendant, the Bridge Com- 
pany, had in its possession and control a certain stag- 
ing that was used for the purpose of the workmen to 
pass to and fro from the bank to the coffer-dam, and it 
is contended that the defendant maintained that 
staging for that purpose; and furthermore it is al- 
leged that that staging was constructed of certain 
boards taken from the forms used for putting the 
cement in place in the piers, and that those boards 
were colored by light color from the cement, and that 
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one of the boards contained a nail which protruded 
above the board itself; that the plaintiff, while using 
that staging, and under a request from the foreman 
to go across upon the bank and get a board, after he 
had procured one board and gone back after another, 
returning with that, stepped on this nail, and the nail 
protruded through the sole of his shoe and into the 
bottom of his foot, and thereby he was injured. Now, 
this is the special allegation of the complaint, and it 
is alleged that the defendant was negligent in this 
respect, in using a board of that kind with a nail pro- 
truding through it, and leaving it in place for the 
workmen to pass to and fro upon, and that by reason 
of so negligently leaving the board in that shape, it 
allowed the plaintiff to step on the board while using 
the passageway, and he was injured thereby. 

This accident is allege dto have occurred on the 2nd 
day of October, 1911. 

Now, this is the plaintiff's cause of action, and the 
plaintiff must recover upon this cause, or not at all. 
He cannot recover upon a cause not alleged in the 
complaint, and hence he must be confined to the al- 
legations of the complaint for the establishment of 
the cause of action. 

Now, the defense denies, first, that it maintained 
tls staging as a passageway for the workmen. That 
is a denial, and makes one of the issues in the case. 
It is claimed further on the part of the defendant that 
the plaintiff was not hurt on this staging at all, but 
that he was hurt while upon the bank, in the perform- 
ance of some duty in getting a board for use at the 
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coffer-dam, and that while on the bank he stepped 
on a nail there, and was injured in that respect. 

Now, these constitute the simple issues of this case 
for you to determine. 

The defendant sets up, furthermore, three other af- 
firmative defenses. One is that the plaintiff assumed 
the risk of his employment, and that this was one of 
the risks of the employment; second, that the acci- 
dent was due to the carelessness and negligence of the 
plaintiff himself, and hence that the defendant would 
not be liable if such was the case; and, third, that the 
accident was due to the carelessness and negligence 
of a fellow-servant of the plaintiff, and hence that the 
plaintiff cannot recover. 

Now, Stich are the issues that you have to deal with 
and to which you have to give consideration. 

The ground of the action is the alleged negligence 
of the defendant in using the staging in the condition- 
specified. The plaintiff in this regard has the burden 
of proof. And what we mean by the burden of proof 
is that he must make out his case by some preponder- 
ance of evidence. If he makes out his case by the 
weight of the evidence, by some preponderance how- 
cyvem linele it inay be, then he would recover. If the 
evidence is exactly equal, he could not recover, be- 
cause there would be no preponderance. 

Now, negligence, gentlemen of the jury, may be 
defined as the doing of some act that a reasonably 
prudent and careful man would not do under the cir- 
cumstances, or the omission to do some act or thing 
which a careful and prudent man would ordinarily 
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do under the same circumstances. 

The employer is not an insurer against accident, 
but it devolves upon the employer to use all ordinary 
care and circumspection to provide a safe place in 
which his workmen are to do their work. The em- 
ployer is not required absolutely to provide a safe 
place in which the workmen can work; but he is to 
use due and reasonable care and precaution to see 
that his workmen have such a safe place in which 
to perform their work. When the employer has ex- 
ercised due and careful attention looking towards the 
safety of his workmen, then he has discharged all of 
his duty to the workmen. 

Now, with this preliminary, you will first consider 
whether or not the defendant maintained this pas- 
sageway, or the staging, as it has been called for the 
purpose, of use by the men. It is alleged in the com- 
plaint that the defendant was in possession of, and in 
control of a certain staging, and it has been urged at 
the trial that the defendant maintained that staging 
for the use of the men. Now, gentlemen of the jury, 
it is for you to determine whether or not the defend- 
ant in fact did control or maintain this staging for 
the use of the workmen, to cross to and fro from the 
bank to the coffer-dam. This is a question of fact in 
the case for your determination, because if the de- 
fendant did not attempt to maintain such a staging, 
did not attempt to control it, or did not attempt to 
have the men cross to and fro upon that staging, then 
the defendant would not be lable. It is in evidence 
here that there was another way provided for the 
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men to get to and from the shore to the coffer-dam. 
That was by the float, and up a stairway that was 
built upon the side of the bank. There is evidence 
here, somewhat contradictory, as to whether the float 
was connected with the pier or not; but there is evi- 
dence tending to show that there was a way by which 
the mien could pass from the coffer-dam to the bank. 
Now, it was not obligatory upon the defendant com- 
pany to maintain more than one way to get to the 
bank, if it did not so desire; and it was not obligatory 
upon the defendant company to maintain this stag- 
ing and provide a way for the men to get to shore 
from the coifer-dam to the bank over that way. And 
so it is for you to determine whether or not the de- 
fendant company attempted, of its own accord and for 
the purpose of the use tof the men, to provide a way 
over the staging, or a crossing at that point, for the 
men to pass to and fro. If you find that the defend- 
ant company did attempt to maintain sucha way, then 
that is the end of this case, because the plaintiff must 
recover by reason of the allegation that the defendant 
company attempted to provide a way across at that 
point for the use of the men. If they did not attempt 
to do that, or did not assume to provide a way at that 
point, then that is the end of this case, and you will 
lave tomined tom the defendant. 

If, however, the defendant company did undertake 
to provide and maintain a way at that point, then it 
will be for you to determine another question which 
arises by the allegation of the defendant itself, that 
the plamtiff was not hurt on this staging, but was 
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hurt upon the bank; and you will detremine from all 
the evidence in this case whether or not that allega- 
tion is true. 

If the plaintiff was upon the bank at the time he 
ran the nail into his foot, or stepped upon the nail 
which protruded into his foot, why, then the defend- 
ant must prevail in this case, because the plaintiff has 
not made out the case alleged in the complaint. And 
that 1s a matter for youstemdeternmne, 

Now, in this connection I will say to you that, as I 
have indicated before, it was not incumbent upon the 
defendant company to provide a crossing at this par- 
ticular point for the use of the men. If the men them- 
selves, in the work of stripping the pier of the forms 
thereon, threw these boards out upon the other side 
and upon the bank, and if they themselves, without 
the knowledge or consent or the direction of the de- 
fendant, provided themselves a crossing there, tem- 
porary crossing, why, that would be a matter that the 
defendant company would not be liable for. And if 
the men used such a crossing, that was temporarily 
provided by the men themselves, without the enow- 
ledge, without the consent or authority, or without 
the direction of the defendant company, then the 
plaintiff would have assumed the risk of the use of 
that crossway as he assumed the risk of his work, or 
being upon the bank itself, if you find that he was 
hurt upon the bank. 

The employee always assumes the ordinary risks 
incident to his employment; and in this case, if he was 
injured on the bank, or if he was injured on a tempo- 
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rary crossing that was provided by the men them- 
selves, without the knowledge or without the direc- 
tion of the defendant company, then that would be a 
risk that he assumed by his employment. 

So far as the defense is concerned, as it is alleged 
that the plaintiff assumed the risk of his employment, 
what I have said to you will explain all there is in this 
case respecting the assumption of risk. If the de- 
fendant attempted to maintain this crossway, it was 
the defendant's duty to use due care and precaution 
to see that it was in order, and the plaintifi would 
not assume any risk as to the crossway which was 
provided by the defendant company, if it did so pro- 
vide a crossway. 

As to the defense of carelessness or negligence on 
Mie part Ofte planmint, there appears to be no evi- 
dence in this case upon which to present that issue to 
you. All the evidence of care and circumspection on 
the part of the plaintiff is found in what the plaintiff 
himself testified to, and in that evidence there ap- 
pears to be no part of it from which an inference may 
be drawn that he himself was negligent or careless. 

And so with the fellow-servant defense. There is 
no evidence here to indicate, or from which an in- 
ference may be drawn, that any fellow-servant of the 
plaintiff contributed to his injury, or did a careless act 
or thing which resulted in his injury. Hence that de- 
fense [ think not to be in the case. 

Now, gentlemen of the jury, you are the judges of 
the effect of the evidence in this case. The court 
gives you the law, but you must determine as to the 
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effect of the evidence and what the facts are. You 
must determine as to the credibility of the witnesses 
and the weight of the testimony. You determine 
as to the credibilitv of the witness from the manner 
in which the witness testifies upon the stand, how he 
demeans himself while there, and how he answers 
and refrains from answering questions, or whether he 
seems to be fair and candid in what he is telling. The 
weight of testimony is not always detremined by the 
number of witnesses that may testify to a certain 
fact. It might happen that a number of witnesses 
testifying to one fact would not impress you as 
strongly as one or two testifying to the same fact. 
You must be governed by the impression or convic- 
tion that the testimony brings to your mind, whether 


it is testified to by few or by more witnesses. 


A witness is presumed to speak the truth, but that 
may be overcome by the manner in which he testi- 
fies and by evidence given that will discredit his tes- 
timony. And in this connection, [ may say to you 
that a witness who is false in one thing is to be dis- 
trusted in all; and in determining the credibility of 
the witnesses you may take into consideration the 
interest the witness may have in the controversy in 


fram, 


T will say to you also in this connection, that what 
I have said or may have indicated at any time, from 
which you can draw an inference that the court has 
an opinion in the case one way or the other on the 


question of fact, you must disregard altogether, and 
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find according to the bearing and conviction which 


the testimony has brought to your minds. 


And I will further say that in this case a motion 
was made in your presence asking the court to direct 
a verdict for the defendant. The court of course 
passed upon that motion, and denied it, but that in- 
cident or circumstance should not have any bearing 
upon your minds in the case. The court only passed 
upon a question of law, and you are dealing with a 


question of fact. 


Now, the measure of damages, I will give you from 
Judge Bean's instruction in the former case: 

If you find, under the rules as I have given them to 
you, that the defendant company is hable to the plain- 
tiff, then it will be necessary for you to ascertain and 
determine the amount of money that he is entitled 
to recover as a compensation for the injury. In do- 
ing this you have a right to consider his age, which 
is 46 years. His expectation of life, or his probable 
length of life, according to the experience of persons 
versed in such matters, is 23.80 years. You have a 
right to take that into consideration. You also have 
a right to consider the pain and suffering incident 
to this injury, the time the plaintiff was confined to 
the hospital, his loss of employment, his impaired 
ability, and, taking all these into consideration, ascer- 
tain and determine what, in vour judgment, would be 
a fair and reasonable compensation to him for the in- 
jury, 1f you believe it due to the fault or negligence of 


the defendant company. 
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If there is anything I have overlooked, I would be 


Glad to lear tt. 


Mr. GILTNER: Simply this, your Honor: In or- 
der to get it clear before the jury, I wish you would 
instruct the jury that where the master undertakes 
by his laborers to make a place for the servants to 
work, then the laborer in making that place to work 
acts as the vice-principal, and his act is the act of the 
master, if he fails to make it a reasonably safe place 


in which to work. 


COURT: 1@ have already stated to the jury haa 
the defendant company maintained this way, and I 
will say further, if it maintained it by itself, or 


through its foreman or superintendent. 
Mir. GILT NER: Vesetitat is all Icancuiar 


COURT: They tnderstand that. 1] thouehial 
made it plain. Are there any exceptions to the 


charge? 


Mr. SENN: No, your Honor. We are satisfied 


| Bincdorsech | eh wea tince-basho 13; 
A. M. CANNON, 
Clerk U.S. District Gana 


And afterwards, to wit, om the 4 day of June igi 
there wag duly filed invsaid Court, a Petitionmien 
Writ of Error in words and figures as follows, 
to wit: 
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[Petition for Writ of Error. | 
In the District Court of the United States for the 


District of Oregon. 
eran rOOrRkE, 
Plaimtit, 


VS. 
has UNION wERIDGE & “CONSTRUCTION 
CGOMPARKY, A CORPORATION: 
Defendant. 


The Union Bridge & Construction Company, a cor- 
poration, defendant in the above entitled cause, feel- 
ing itself aggrieved by the verdict of the jury and the 
judgment in the above entitled action, entered on the 
17th day of April, 1913, by which it was adjudged 
that said plaintiff take judgment against this defend- 
ant in the sum of Nine Thousand ($9000.00) Dollars, 
and costs, comes now by its attorney, F. S. Senn, and 
petitions said Court for an order allowing said de- 
tendant to prosecute a writ of error to the Honorable 
the United States Circuit Court of Appeal for the 9th 
Circuit, under and according to the laws of the United 
States on that behalf made and provided; and also 
that an order be made fixing the amount of security 
which the defendant shall give and furnish upon said 
writ of error, and that upon the giving of said security 
all further proceedings in this Court be suspended 
and stayed until the determination of said writ of 
error, and your petitioner will ever pray. 

PSN N 
Attormley tor defendant. 


216 The Union Bridge & Construction Co. 


[Endorsed]: Petition. Muled imme, 1513: 
A. M. CANNORS 
Clerk U.S. District Cotte 


And afterwards, to wit, on the 4 day of June; Ors 
there was duly filed in said Court, Assignments 
of Error in words and figures as follows, to wit: 


[Assignments of Error. |] 


In the Circuit Court of the United States for the 
District of Oregon. 
TIHSM@ORE, 


Plain tate 
Se 


UNION BRIDGE & CONSTRUCTION COM- 
PANY, a corporation, 
Defendant. 


Now comes the defendant above named and in con- 
nection with its petition for writ of error in the above 
entitled action suggests that there was error on the 
part of the District Court of the United States fomiiie 
District of Oregon in regard to the matters and things 
hereinafter set forth, and defendant makes this, its, 


ASSIGN MEW OF ERRORS 
le 

That after the introduction of all the testimony on 
the part of both the plaintiff and defendant, the de- 
fendant moved the Court for a directed verdict on the 
following grounds: 

“Mr. Senn? Your Honor at this time, 1 wane 
make a motion for a directed verdict, on the following 


grounds: 
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First. That there is not sufficient testimony or 
evidence of negligence to be submitted to the jury. 

Second, that the evidence shows that this was not 
a staging or platform of any permanent nature, and 
the testimony shows that there were three or four or 
five planks thrown side by side—so Mr. Moore, testi- 
fied; that they were not spiked nor nailed down; that 
they were two or three inches apart, and were lying 
there loose; that the planks were about twelve feet 
long and that they were thrown on a log that pro- 
jected out from the bank; that that testimony, your 
Honor, does not make out an appliance or a place or 
sidewalk or staging, or platform such as this company 
would be responsible for. That was Mr. Moore’s tes- 
timony and was the only testimony in this case as to 
what was there from his standpoint. Now, your Hon- 
or, to say that, when you put two or three or four 
planks side by side—even admitting his testimony for 
the sake of the argument—that that constitutes a 
staging or platform without being bolted down or 
spiked down, or nailed, and they were of that form 
lumber that was lying all around there—that that 
would constitute a staging, or platform or appliance 
that was furnished by the employer or the master, it 
seems to me would be going a long way. Not only 
that, but if there is any testimony here at all of who 
did this, it was the work of fellow servants; if anybody 
put that there, it was some men who simply threw 
the boards together there, and walked out, and for 
the negligeirce of the fellow servant the company 


would not be responsible. 
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Third. That it was one of those risks which he as- 
sumed, because at the time of the accident, your Hon- 
or, they were engaged in cleaning up, breaking down 
and taking away the debris, and they were cleaning 
that stuff up; and where men are engaged in cleaning 
up, and preparing, and breaking down there is no 
law as to a provision of a safe place, and certainly 
there is no rule providing that safe scaffolding shall 
be used or made, because at that time they were en- 
gaged in the very work of tearing that down. And 
furthermore, the company had provided a float for 
a safe place, where they had always 


him to go upon 
gone, where he could have gone, and where he is sup- 
posed to have gone—and whenever he took any other 
way, and was injured by his own negligence, the com- 


pany was not responsible. 
Court: | will overrule tre motion 
Mr. Senn; Saveamexception. 


That said motion was overruled and an exception 
allowed by the Court. That the Court erred in over- 
ruling said motion for a directed verdict. 


IDE. 


That after the verdict was rendered in the above 
entitled action the defendant filed a motion for a new 


trial on the following grounds: 


“First: Excessive damages appearing to have been 


given under the intluence of prejudice and passicmes 


Second: Error in law occurring at the trial and 
excepted to by the party making this motion, and in 
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support of said motion the defendant herein presents 
the testimony taken at the time of said trial, and the 
whole thereof, and presents its authorities and brief.” 

That said motion after due argument was over- 
ruled. That the Court erred in overruling said motion 
and duly allowed an exception to its order allowing 
said motion to be overruled. 

FS. Sane 
Attormey tor Weremdaimie 


[Endorsed]: Assignment of Errors, Filed June 
4 Os: 
A, MaCANNO 
Clerk U. S. Distice Court 


And afterwards, to wit, on the 4 day of June, 1913, 
tere was duly iiled in said Court, an Order, in 


words and figures as follows, to wit: 


[Order Allowing Writ of Error. | 


In the District Court of the United States for the 
District of Oregon. 


ree lOOR FE, 
Planta, 
vs: _ 
UNTO BRIDGE we CONSTRUCTION COME 
PANY, a corporation, 
Defendant. 
On this 4th day of June, 1913, came the above 


named defendant by F. S. Senn, its attorney, and filed 
herein and presented to the Court its petition praving 
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had dtd 


for the allowance of a writ of error, intended to be 
urged by the defendant, praying also that a transcript 
of the record and proceedings and papers upon which 
the judgment ‘herein was rendered on the 17th day of 
April, 1913, duly authenticated may be sent to the 
United States Circuit Court of Appeals for the Ninth 
Judicial Circuit, and such other and further proceed- 
ings may be had as may appear proper in the prem- 
ises. 

On Consideration whereof the Court does hereby 
allow the said writ of error and that citation issue as 


by law provided.. 


Tt is further ordered that the amount of the super- 
sedeas bond to be given by said defendant be and the 
same is hereby fixed at the sum of Eleven Thousand 
Dollars with good and sufficient surety to be ap- 
proved by this Court which bond now being filed with 
the Aetna Accident and Liability Company, as sur- 
ety is hereby approved and execution issued herein is 


recalled and ‘stayed. 


Dated june) 1913: 
CHAS, E. WOLV ERK POR 
Judge. 


[Enidorsed|> Orders Filed |iine 4) 1k 
A. M) CANNON, 
Clerk U.S. District Coun 


And aiterwards, to wit, on the 4 day of June, 1913, 
there was duly filed in said Court, a Bond on Ap- 


peal, in words and figures as follows, to wit: 
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[ Undertaking on Appeal. ] 


In the District Court of the United States for the 
District of Oregon. 
eee MOORE, 
Plantain, 
VS. 
MONE RIDGE & CONSTRUCTION VCOn- 
fw era corporation, 
Defendant. 


MOV FALL MEN BY THESE GeRESEPNTS: 
Vitat eve, the Union Bridge and Construction Com- 
pany, a corporation of the State of Missouri, as prin- 
cipal and The Aetna Accident & Liability Company 
of Hartford, Connecticut, as surety are held and 
firmly bound unto T. H. Moore, in the sum of Eleven 
Thousand Dollars, to be paid to the said T. H. Moore, 
for the payment of which, well and truly to be made, 
we bind ourselves, our successors and assigns, jointly 
and severally, firmly by these presents. 

Sealed with our seals and dated this 2nd day of 
June, 1913. 

Whereas, the above named Union Bridge and Con- 
struction Company has applied for and obtained a 
Witiwoimciror to the United States Circuit Court of 
Appeals for the Ninth Judicial Circuit, to reverse the 
judgment rendered in the above entitled cause by the 
District Court of the United States for the District of 
Oregon. 

Now therefore, the condition of this obligation is 
such that if the said Union Bridge and Construction 
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Company shall prosecute said writ to effect, and an- 
wser all damages and costs if it shall fail to make 
good its plea, then this obligation shall be void; other- 
wise the same shall be and remain in full force and 
Witte: 
UNION BRIDGE & CONSTRUCTIONS@ Ge 
ian AG 
By F. 5. SENG 
Attorney in Law and in Fact. 
THE AETNA ACCIDENT & LIABIEMIS 
COMPA 
By W. Ek. PEARSOR 
Its Resident Vice Presiden 
Attest: F. S. SEN 
Its Resident Assistant Secretary. 
THE AETNA ACCIDENT & LIAB Ri 
COMPAN x. 
By McCORGERSBATES @ Rly Foie 
Its Local & General Agents. 
By W. Ey PEARSO@R 
Member of Firm. 
The within bond is hereby approved this 4th day 
oe Wie, Us. 
CHAS. BE. WOLVER TORE 
Judges 
[Endorsed]: Bond. Filed June 4, 1913. 
A. M. CANN@ERS 
Clerk U.S. District @omme 
And afterwards, to wit, on the 12 day of June, 1913, 


there was duly filed im said Court, a Writ orl 


ror, in words and figures as follows, to wit: 
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[ Writ of Error. |] 


Inthe United States Circitit Court of Appeals 
for the Ninth District. 
af UNION BRIDGE & CONS@RUCTION 
Ce ie ANY A CORPORATION 
Plaintitiinels cron: 
VS. 
eee MOORE, 
Defendant in Error. 
DmieewUNITED STATES OF AMERICA—ss. 
Times DENT Or THE UNITED EST AT rs 
OR AVMERICA. 
To the Judge of the District Court of the United 
States for the District of Oregon: 
Gwe TING: 

Becatse in the records and proceedings, as also in 
the rendition of the judgment of a plea which is in 
tiemPicime: Court betore the Honorable Chas. E. 
Wolverton, one of you, between T. H. Moore Plaintiff 
and Defendant in Error, and Union Bridge & Con- 
struction Co., Defendant and Plaintiff in Error, a 
manifest error hath happened to the great damage of 
the said Plaintiff in Error, as by complaint doth ap- 
pear; and we, being willing that error, if any hath 
been, should be duly corrected, and full and speedy 
justice done to the parties aforesaid, and, in this be- 
half, do command you, if judgment be therein given, 
that then, under your seal, distinctly and openly, you 
send the record and proceedings aforesaid, with all 
things concerning the same, to the United States Cir- 
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cuit Court of Appeals for the Ninth Circuit, together 
with this writ, so that you have the same at San Fran- 
cisco, California, within thirty days from the date 
hereof, in said Circuit Court of Appeals tovbemmien 
and there held; that the record and proceedings afore- 
said, being then and there inspected, the said Circuit 
Court of Appeals may cause further to be done therein 
to correct that error, what of right and according to 
the laws and customs of the United States of America 
should be done. 
WITNESS the HONORABLE EDWARD DOUG. 
CAS) Wales 
Chief Justice of the Supreme Court iomaaie 
United States this 12th day of June, 1913: 
(Se) A. M. CANNON; 
Clerk of the District Court of the immed 
States forthe District of Orecom 
[Endorsed]: Writ of Error. Filed June 127509ies 
A, M. CANNORS 
Clerk United States District Cotme 


And afterwards, to wit, on the 14 day of June, 1913, 
there was duly filed in said Court, a Citation on 
Writ of Error in words and figures as follows, to 
wit: 

[Citation on Writ of Error. ] 

UNITED STADIiES © ie ero iaeAy 


District of Oregon.—ss. 
To T. H. Mi@ore, detendant imverror, Greeting: 
You are hereby cited and admonished to be and 
appear before the United States Circuit Court of Ap- 
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peals for the Ninth Circuit, at San Francisco, Cali- 
fornia, within thirty days from the date hereof, pur- 
suant to a writ of error filed in the Clerk’s office of 
the District Court of the United States for the Dis- 
trict of Oregon, wherein The Union Bridge & Con- 
struction Company, a corporation, is plaintiff in error 
and you are defendant in error, to show cause, if any 
there be, why the judgment in the said writ of error 
mentioned should not be corrected and speedy justice 
should not be done to the parties in that behalf. 

Ce cuinder my hand, at Portland, in said District, 
Phicmiernediy O1 jue in the year of our Lord, one 
thousand, nine hundred and thirteen. 

Crs. &. WOLVERTON, 
Judge. 


[ Affidavit of Service. | 


State of Oregon, 
County of Multnomah. 


[Ee orm ocimDcinomueitortey for the detemdant 
Meilcewitmin matter, hereby certify that {did on 
this 13th day of June, 1913, serve the within Writ of 
Error on the attorneys for the plaintiff in the within 
matter by leaving at the office of Giltner and Sewall, 
izoecon binding, Portland, Oregon, a true and 
correct copy and the whole thereof, of the within Writ 
Gi Error, Pitat said Giltner*& Sewall, arewihe attor- 
neys of record of the plaintiff within, and that said 
certified copy of the within was left with the stenog- 
rapher in the office of said Giltner and Sewall, with 
the request that said certified copy be delivered to 
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said Giltner & Sewall immediately upon their return 
to their said office. That both of said attorneys were 
absent from their said office when this affiant called 
to serve said Writ. 
| Seal | F. S. SERN 
Subscribed and sworn to before me this 13th day of 
Nine, Vos 
LOUIS A. RECK Eig 
Notary Public for Oregon. 


[Endorsed]: Citation on Writ of Error. Filed 


Tuner els. 
A. M. CANNGIN| 


Clerk. 


And afterwards, to wit, on the 23 day of June, 1913, 
there was duly filed in said Court, an Order in 


words and figures as follows, to wit: 
[Order Certifying Up Exhibits. ] 


In the District Court of the United States for ime 
District of Oregon. 


No. 5568. 
Voie 25) NOSE 
TOH MOORE, 
Plaintiip 
Vv. 
UNION BRIDGE & CONSTRUCTION® CGE 
PAN ¥. aecorporation, 

Detendanm 
Now, at this day, it appearing that plaintiff's ex- 
hibits A and B introduced in evidence upon the trial 
of this cause, should be inspected by the Appellate 
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Court upon the appeal herein; 


It is Ordered that said exhibits A and B be certi- 
fied up with the record to the United States Circuit 
Court of Appeals, Ninth Circuit. 


And afterwards, to wit, on the 23 day of June, 1913, 
there was duly filed in said Court, an Order in 
words and figures as follows, to wit: 


[Order Enlarging Time to File Transcript. ] 


ghee District Cott of the United States for rite 
District of Oregon. 


No. 5568. 
Jime 2S, WEG. 


ie MOORE, 
Plaintiff, 
Vv. 
ENION GRIDGE & CONSTRUCTION COM- 
PANY, a corporation, 
Defendant. 


Now, at this time, good cause appearing, it is Or- 
dered that the time for filing and docketing defend- 
ants transcript of Record in the United States Cir- 
eu Court of Appeals for the Ninth Circuit, be and 
the same hereby is enlarged and extended to and 
including the Ist day of August, 1913. 

CHS, & WOLY ERROIN 


Judge. 


